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FOREWORD 


During the past decades commercial arbitration has firmly established itself in 
this country and abroad, both in common and civil law jurisdictions, as a method 
tor handling and settling certain types of disputes, many of which might otherwise 
have been tried in the regular courts. The courts, themselves, at times reluctantly 
and only after considerable statutory prodding, have finally, to a large extent, recog- 
nized the general validity of the arbitration process, and now lend their aid to the 
enforcement of the contract clauses and procedures of arbitration. It is not, therefore, 
the purpose of this symposium,’ which is, for the most part, limited to commercial 
as distinguished from labor arbitration, to reopen any of the formerly much debated 
issues growing out of judicial hostility and distrust of arbitration because of its 
alleged ousting of the jurisdiction of the courts. 

Having acquired statutory, judicial and commercial sanction, arbitration today 
faces new and difficult problems, some of which this symposium attempts to explore. 
For example, how useful might arbitration be in areas of commercial law other 
than those of private contracts between individuals? Might it reduce the often 
appalling expenses, complexities, and delays in patent infringement proceedings? 
Would it offer a fresh and helpful approach to the thus far largely unsolved prob- 
lems of enforcing and policing the many antitrust decrees which in effect are regula- 
tions of various aspects of the far-flung operations of a national industry, such as 
the distribution of moving pictures? What about introducing arbitration into 
contracts between the government and its suppliers? What are the legal and policy 
objections which have thus far prevented its use in such contracts, even in periods 
when the government, as in World War II, is the largest single purchaser, directly 
or indirectly, of the products of our economy? Is the “Disputes” article and pro- 
cedure of the standard government contract as satisfactory as modern arbitration? 

Other problems arise from the increasingly nationwide and world-wide use of 
arbitration in commercial agreements. To what extent will or must American state 
courts recognize and enforce either arbitration agreements or awards (including 
judgments thereon) which have been made or are to be carried out beyond the 
jurisdiction of these courts? What are the requirements, if any, of due process and 
full faith and credit here? What happens when the award is made or is to be 


* This symposium is being published in two parts, the second of which will appear in the Autumn, 


1952, Isle, 
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executed in a foreign country? How will the courts of that country treat American 
arbitration clauses and awards and what recognition will American courts give 
foreign clauses and awards? What has happened to arbitration in Great Britain, 
which, at least at one time, was generally believed to lead the world in the develop- 
ment of systems of commercial arbitration? 

How adequate are the arbitration statutes in force today in this country? In 
particular, is the Federal Act, virtually unchanged since its adoption many years 
ago, still satisfactory, or does it need amendment, judicial or legislative, to broaden 
its scope and coverage beyond those transactions involving maritime matters and 
commerce and to clarify its relation to modern collective bargaining agreements? 

What about the actual drafting of arbitration clauses for contracts? How satis- 
factory are the various standard forms now so widely used? 

Finally, granting the merits of arbitration, two fundamental questions continually 
arise. First, how determine when to use arbitration, and when to use other methods, 
judicial or administrative, for the settlement of future or present disagreements? 
Are there any criteria that are helpful in making this decision? Second, to what 
extent does arbitration represent but one phase or step in a potentially much more 
significant tool for our modern economy—namely, the regulation and policing of an 
industry or social group, not directly by the state through an administrative agency 
with manifold rules and regulations, but instead by the industry or group itself, 
organized and functioning with the approval and under the general supervision of 
the state? The experience of the SEC with over-the-counter trading of securities, 
described in one article in this symposium, is an excellent example of this. Arbitra- 
tion has been called a system of self-government. Might it not be utilized by the 
state, with proper safeguards, to obviate through proper self-policing by the group 
itself the need, in certain cases, for state regulations and controls? 


Rosert Kramer. 








ARBITRATION UNDER GOVERNMENT CONTRACTS 


Rosert BraucHER* 


Major programs for the national security were taking some 14 per cent of the 
gross national product at the end of 1951, and an increase to 18 per cent was fore- 
cast during 1952.1 This means that contracts of the Federal Government will ac- 
count for the payment of three or four billion dollars a month to thousands of 
contractors for some time to come. Efficient operation under those contracts is not 
only of financial significance; it may properly be regarded as a matter of life and 
death to the American people. 

One aspect of efficient operations, an aspect of peculiar concern to the legal pro- 
fession, is the orderly settlement of disputes. Even if contract terms are clear and 
precise, and contractors and Government cooperate with the greatest enthusiasm 
and good will, it is impossible to avoid disputes over the quality of work done or 
material delivered, over the amount of adjustment to be made for changes ordered by 
the Government, over the proper application of provisions for flexible pricing. The 
procedure for the settlement of such disputes has given rise to a vast body of statutes, 
regulations, contract clauses, forms, and other machinery. Large amounts are often 
at stake; the settlement process affects the interests of large numbers of people; 


and many men take part. 


In all this, arbitration, in the usual sense of that word, plays a negligible role. 
That fact has been the subject of comment, often of agitation for change.” But the 
procedure developed under the standard “Disputes” clause of the Government con- 
tract has so far held the field. That procedure, recently characterized by the Supreme 
Court as “the settlement of disputes in an arbitral manner,”* has undergone a 
good deal of development in recent years, and it is appropriate to reexamine it in 
comparison with commercial arbitration as we know it in other areas.* 


* A.B. 1936, Haverford College; LL.B. 1939, Harvard Law School. Member of the New York and 
Massachusetts bars. Professor of Law, Harvard University, since 1946. Author, INTRODUCTION TO 
CommerciaL Law (1950) (with Charles Corker); Casts oN Commerctat Law (1951). Contributor 
to legal periodicals. Consultant, Office of General Counsel, Department of the Air Force. The opinions 
expressed in this article are those of the author and do not necessarily coincide with those of the De- 
partment of the Air Force. 

The Economic Report of the President, N. Y. Times, Jan. 17, 1952, p. 14. 

?See g WILLIston, Contracts (Graske, War Contract Claims) c. XV (1945); Anderson, The Dis- 
putes Article in Government Contracts, 44 Micn. L. Rev. 211 (1945); Graske, Settlement of Govern- 
ment War Contract Disputes, 29 A.B.AJ. 13 (1943); Comment, Arbitration and Government Contracts, 
50 YALE L. J. 458 (1941). In defense of the status quo, see Kronstein, Business Arbitration—Instru- 
ment of Private Government, 54 YALE L. J. 36, 52, 68-69 (1944). 

® United States v. Wunderlich, 342 U. S. 98, 100 (1951). 

“On arbitration of private contracts, see SrurGEs, COMMERCIAL ARBITRATION AND Awarps (1930); 
CHAFEE AND SIMPSON, Cases ON Equity 520-590 (1934); KeLLOR, ARBITRATION IN ACTION (1941); 
KeLtor, AMERICAN ARBITRATION (1948); 1950 ANN. SuRVEY AM. L. 832-844 (1951). 
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I 
ARBITRATION 


A. The Judge-Made Doctrine 


In United States v. Ames, decided in 1845, the United States brought an action 
of trespass on the case for flowing Government land, and the federal circuit court 
rejected a defense based on an award of arbitrators on the ground of “the want of 
authority in any officer of the United States to enter into a submission in their behalf, 
which shall be binding.”® That decision rested on the constitutional provision vest- 
ing judicial power in constitutional courts;® “no department nor officer has a right 
to vest any of it elsewhere; and it has been questioned even if Congress can vest it 
in any tribunals not organized by itself.” 

The basic reason given for the Ames decision was not peculiar to contracts of the 
Government. The argument as to judicial power under the Constitution was 
equally appropriate to support the rule that a private party could not by executory 


agreement in advance bind himself not to resort to the courts.”. The standard 


doctrine was that an arbitration agreement between private parties was valid as a 
basis for nominal damages, and that an award once made was binding, but that the 
agreement was revocable while executory and would not be specifically enforced so 
as to “oust the jurisdiction of the courts.”* On the other hand, a pending suit could 
be referred to arbitration under an agreement that the award would become the 
decree of the court; and that procedure was upheld by the Supreme Court in a suit 
to which the United States was a party.” 

In refusing to enforce an award once made, however, the Ames case went beyond 
the law for private agreements. And the broad holding that no Government officer 
could bind the United States by submission to arbitration is contrary to the later 
Supreme Court decision upholding a submission of a pending suit. The Court of 
Claims early in its history held that a naval contracting officer could not, “without 
being specially authorized to do so,” bind the United States by arbitration, and re- 
fused to enforce the award against the United States.’ But later, in the Great Falls 
case, where the submission was executed by the Secretary of the Interior, the Court 
‘of Claims upheld an award of compensation for property taken by the construction 
of a dam. The award was made before the dam was built, and the court held it 
to be an “appraisement,” rather than an arbitration, and as such to be a proper inci- 
dent of the power to purchase. Alternatively, the Secretary had power to submit to 

* United States v. Ames, 24 Fed. Cas. No. 14,441 at 789 (C. C. D. Mass. 1845). 

*U. S. Consr. Art. III, §1. 

7 See Insurance Co. v. Morse, 20 Wall. 445, 453 (U. S. 1874). 

®See Red Cross Line v. Atlantic Fruit Co., 264°U. $. 109, 120-123 (1924); Kulukundis Shipping 
Co v. Amtorg Trading Corp., 126 F.2d 978, 982-985 (2d Cir. 1942); RestaTEMENT, Contracts §§445, 


550 (1933). 
* United States v. Farragut, 22 Wall. 406 (U. S. 1874). 
*° McCormick v. United States, 1 Rep. Ct. Cl. No. 199, 36th Cong., rst Sess., 1, 44 (1860). 
™* Great Falls Mfg. Co. v. United States, 16 Ct. Cl. 160, 193-196 (1880), affirmed, 112 U. S. 645 


(1884). 
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arbitration if he had power to carry into effect the decree which the award might 
direct; and any lack of authority was cured by congressional ratification through 


subsequent appropriations for the dam. 

The Supreme Court found it unnecessary, in affirming the Great Falls decision, 
to pass on the authority to submit to arbitration, and in 1885 the Court of Claims 
said “it has not yet been finally determined” how far submission to arbitration is an 
incident of the power to settle and adjust claims.” Since, however, executive 
officers had no power to allow claims for damages for breach of contract, they could 
not “bind the United States by the arbitration of claims over which they have no 
jurisdiction.” 

Most of the cases have involved submission of existing disputes rather thar 
contract clauses for the arbitration of disputes arising under the contract. In the 
early Court of Claims decision,’® lack of authority to contract in advance was 
thought to follow from lack of authority to submit. Modern decisions under the 
“Disputes” clause, discussed below, make it reasonably clear that the conclusion no 
longer follows from the premise, but administrative rulings in the period following 
World War I adhered to tie conclusion. The Judge Advocate General of the Army 
ruled that contract clauses providing for arbitration were against public policy 
and void as attempts “to oust the jurisdiction of the court.”"* The Attorney Gen- 
eral held that heads of executive departments, authorized by statute to fix the terms 
of sale of Government property, could not delegate that power to arbitrators; 
contracts to sell at a price to be fixed by arbitrators were therefore invalid.” 


B. The United States Arbitration Act, 1925'* 

The Arbitration Act was designed to place an arbitration agreement “upon the 
same footing as other contracts, where it belongs”; it imposes on the courts an 
“obligation to shake off the old judicial hostility to arbitration.”'* The constitutional 
difficulty suggested in the Ames case’* and the policy against “ousting the jurisdic- 
tion” of the courts are swept away by the Act and the Supreme Court decision 
upholding it.’ So far as suits against the Government are affected, the supposed 
constitutional obstacle has also been eliminated in another way: such suits are not 
part of the “judicial power” defined in the Constitution, and the Court of Claims, 
which regularly tries them, is a legislative rather than a constitutional court; they are 


“equally susceptible of legislative or executive determination.””° 

*? Brannen v. United States, 20 Ct. Cl. 219, 224 (1885); cf. Benjamin v. United States, 29 Ct. Cl. 
417, 419 (1894). 

18 Supra note 10. 

**542.02, May 5, 1919 (U. S. Shipping Board charters), and 164, Apr. 14, 1920 (War Department 
contract), Dic. Op. J.A.G., 1912-1940, §726(41) (1942). 

© 33 Ops. Atry. GEN. 160, 165-166 (1922). 

*© 43 Srat. 883 (1925), codified, 61 Star. 669 (1947), 9 U. S. C. A. §§ 1-14 (Supp. 1951). 

*7 See Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 985 (2d Cir. 1942); ef. 
Donahue v. Susquehanna Collieries Co., 138 F.2d 3, 5 (3d Cir. 1943). 

18 Supra note 5. 

*® Marine Transit Corp. v. Dreyfus, 284 U. S. 263 (1932). 

?° Williams v. United States, 289 U. S. 553, 579-581 (1933). 
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Section 2 of the Act validates both arbitration clauses “in any maritime trans- 
action or a contract evidencing a transaction involving commerce,” and agreements 
to submit to arbitration existing disputes arising out of such a transaction or contract. 
Section 1 defines “commerce” in broad terms to include commerce “among the 
several states or with foreign nations, or in any Territory of the United States or in 
the District of Columbia,’ 
No case seems to have passed on the validity of an arbitration clause in a Govern- 


with the sole exception of certain employment contracts. 


ment contract, but Section 2 has been applied to the International Refugee Organiza- 
tion, an international organization to which the United States is a party and which 
is immune from suit.”? It is now clear in other connections that some contracts of 
the United States involve “commerce” among the several states,** and it would be 
easy to read the Act as validating arbitration clauses in such contracts. Since the 
statute used the broad language of the Constitution, it would not necessarily be 
fatal to such an interpretation that it was not suggested until many years after the 
enactment of the statute.”* 

But the Act does not purport to affect the authority of contracting agents. It 
might be fair enough to reexamine in the light of the statute the grounds on which 
the authority of Government agents to contract for arbitration has been denied. But 


not every Government contract involves “commerce” as defined in the Act,”* and it 


would be unfortunate if the validity of an arbitration clause in a Government con- 
tract turned on the question whether interstate commerce was involved. Section 3 of 
the Act, providing for a stay of an action “upon any issue referable to arbitration,” 
and Section 4, providing for an order directing arbitration by a federal court which 
would have jurisdiction save for the agreement, are not in terms limited to maritime 
transactions or contracts involving commerce; and those procedures could be made 
available under Government contracts containing valid arbitration clauses, whether 
or not commerce was involved. The stay provision has been applied in a suit under 
the Miller Act by a subcontractor on a Government building, without regard to 
“commerce.”*” But judicial interpretation of Section 4, providing for affirmative 
enforcement, has thus far limited that section by the definition of “commerce.””® 

The jurisdictional provisions of the Arbitration Act do not fit smoothly when 
applied to Government contracts. Both Section 3 and Section 4 refer to any court 
“of the United States,” a term which might well include the Court of Claims. But 

*? International Refugee Organization v. Republic S.S. Corp., 93 F. Supp. 798 (D. Md. 1950), 
mandamus granted on other grounds, 189 F.2d 858 (4th Cir. 1951). 

*2 Powell v. United States Cartridge Co., 339 U. S. 497, 511-512 (1950) (Fair Labor Standards Act; 
transportation of Government munitions). 

2° Cf. United States v. South-Eastern Underwriters Ass'n, 322 U. S. 533, 553-562 (1944) (insurance 
as “commerce”’). 

** Cf. Murphy v. Reed, 335 U. S. 865 (1948) (construction work under Fair Labor Standards Act); 
see Braucher, Federal Enactment of the Uniform Commercial Code, 16 Law & CoNTEMP. PRoB. 100, 109 
(1951). 

35 Agostini Bros. Bidg. Corp. v. United States for the use of Virginia-Carolina Electrical Works, Inc., 
142 F.2d 854 (4th Cir. 1944). 

2° San Carlo Opera Co. v. Conley, 72 F. Supp. 825, 830 (S. D. N. Y. 1946), affirmed, 163 F.2d 310 
(2d Cir. 1947). 
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arbitration proceedings ordered by the court must be held “within the district” where 
the petition is filed. Unless the agreement specifies a court, the proper court to con- 
firm, vacate or modify an award is the “United States court in and for the district” in 
which the award was made, although nonresidents of that district may be served 
with process elsewhere.?’ Those provisions suggest that enforcement by the Court 
of Claims, except perhaps by a stay, is not contemplated. The district courts have 
jurisdiction of actions by the United States, and of contract actions against the United 
States not exceeding $10,000 in amount; but contract actions against the United 
States for more than $10,000 must be brought in the Court of Claims.** Thus, if 
the United States refused to arbitrate as agreed in a case involving more than $10,000, 
the contractor’s only remedy might be to sue in the Court of Claims to enforce 
his claim without arbitration; and the procedure of the Act might not be available 
to a contractor holding an award against the United States for more than $10,000, 
unless the agreement provided that the award would be made a judgment of the 
Court of Claims. Even so, however, such an award could be given effect as a 
binding determination in an action in that court. 
C. The Comptroller General 

Comptroller General McCarl asserted in 1928 that “boards of arbitration are 
prohibited in the determination of the rights of the United States.”*® In addition 
to the Ames case,*® he relied upon two statutes concerning the payment of the ex- 
penses of commissions and boards** and on the Budget and Accounting Act of 
1921;°” he made no reference to the Arbitration Act. His argument from the ex- 
pense statutes has largely been repudiated since his term expired in 1936, but his 
conclusion has not. 

Section 3681 of the Revised Statutes forbids the payment of expenses connected 
with any commission or inquiry, except military or naval courts-martial or courts 


of inquiry, until special appropriations have been made for them. That statute 
seems to have little bearing on the problem whether an arbitration clause is valid; 
it seems to have been used as a makeweight except in one case where the Comp- 


troller General was passing on a voucher for an arbitrator’s services.** A statute of 
1909, however, was very important for a time. It forbids the payment of expenses 
of “any commission, council, board, or other similar body” unless its creation was 
“authorized by law,” and also forbids the detailing of Government employees to 
such bodies. 

Shortly after the 1909 statute was enacted, the Attorney General, relying on its 


legislative history,** ruled that it was sufficient if the appointment of a board “were 


’ 


®*7 Sections 9-12. 2858 U. S.C. A. §§1345, 1346(a)(2), 1491 (Supp. 1951). 

*° 8 Comp. GEN. 96, 97 (1928); 7 Comp. GEN. 541 (1928). 

®° Supra note 5. 

* Rev. Stat. §3681 (1878), 31 U. S. C. §672 (1946); 35 Srar. 1027 (1909), 31 U. S. C. §673 
(1946). 

88 42 Stat. 23 (1921), as amended, 31 U. S. C. §§41-56, 71 (1946). 

*° 5 Comp. GEN. 417 (1925). *4 43 Conc. Rec. 3118-3119 (1909). 
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authorized in a general way by law.”** The Comptroller of the Treasury followed 
that ruling,*® and held a board unauthorized only when there was no implied 
authority for it.87 Comptroller General McCarl, however, found in the 1909 statute 
a requirement of “specific statutory authority” for the creation of a board.** That 
requirement was made the basis for denying credit to a disbursing officer for the pay- 
ment of compensation to an arbitrator under a Navy contract,*® and later for 
holding invalid contract clauses providing for the arbitration of future disputes.*° 

That interpretation of the 1gog statute apparently would have prevented the de- 
tailing of Government employees as arbitrators or as members of a Board of Con- 
tract Appeals without specific statutory authority. Arbitration by private citizens 
without fee or at the contractor’s expense might have avoided the difficulty. But 
the point is now largely academic. For, although Comptroller General McCarl’s 
' in 1942 Comptroller General 


rulings were followed in one case after he left office,* 
Warren reexamined the point and reasserted the view of the 1909 statute established 
in the early decisions under it, saying that the intervening decisions “may not have 
taken cognizance of the earlier history of the matter. 
authority was implied because there was “clearly a situation calling for an impartial 
determination,” and hence the creation of a board of appraisers was “wholly appro- 
priate” in carrying out the statutory power of the Administrator of Civil Aeronautics 


42 


In the 1942 decision, 


to lease “upon such terms as he may deem proper.” 

The other main ground taken in Comptroller General McCarl’s rulings on 
arbitration has not been repudiated by his successor. It was that the Budget and 
Accounting Act provided for the determination of claims against the Government 
by the General Accounting Office, and that dissatisfied claimants could obtain 
judicial determinations.** That ground amounted to the addition of a policy 
against “ousting the jurisdiction” of the Comptroller General to the ancient policy 
against ousting the jurisdiction of courts. That additional policy is equally hard to 
reconcile with the policy of the Arbitration Act, and it seems to be squarely re- 
pudiated in the judicial decisions under the “Disputes” clause, discussed below.** 
Nevertheless, so long as the Comptroller General adheres to it, it is a very substantial 
deterrent to the settlement of disputes by arbitration.*” 


8° 29 Ops. Atty. GEN. 432, 437 (1909). See also id. 300, 308, 406, 459 (1909); 28 Ops. ATTY. 
GEN. 270 (1910); 37 Ops. Arty. Gen. 484 (1934). 

8* 16 Comp. Dec. 278 (1909); 16 Comp. Dec. 422 (1910). 

®7 30 Comp. Dec. 643 (1914). 

*§ 5 Comp. GEN. 231, 233 (1925). See also 5 Comp. GEN. 553 (1926); 6 Comp. GEN. 140 (1926). 
But see 11 Comp. GEN. 495 (1932). 

*° Supra note 33. 

“° Supra note 29. 

“19 Comp. GEN. 700 (1940). 

*? 22 Comp. GEN. 140, 143 (1942). 

** Supra note 29. 

“* United States v. Mason & Hanger Co., 260 U. S. 323 (1922); Bell Aircraft Corp. v. United States, 
100 F, Supp. 661, 692 (Ct. Cl. 1951), cert. granted, 72 Sup. Ct. 646 (1952); see notes 116, 174 infra. 

*’ See MANsrIELD, THE CompTRoLLER GENERAL 116-117 (1939). 
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D. Appraisal 

Courts have often drawn a rather unsatisfactory distinction between arbitration 
and appraisal,*® and there is a hint of such a distinction in the Great Falls opinion 
of the Court of Claims,*7 where the “arbitrators” were to “assess the price” to be 
paid to the claimants under each of four plans for dam construction. In that case, 
however, the Government could choose the plan after the “appraisement,” and the 
agreement provided for review in the courts. Where an agreement purported to 
commit the Government to sell property at whatever value was fixed by arbitrators, 
the Attorney General held the provision invalid.** 

Two decisions of the Comptroller General before and during World War II 
go further than previous decisions in upholding contract provisions for appraisal, but 
fall short of full recognition of their binding force. The first, in the summer of 
1940,*° approved a War Department proposal to enter into contracts for aircraft 
under which contractors would be reimbursed, over a five-year period, for the cost 
of plant facilities. At the end of the period, or upon earlier termination of the 
contract, the contractor would have an option either to transfer the facilities to the 
Government or to pay their fair value to him at that time; fair value would be de- 
termined by arbitration. The Comptroller General's approval was conditional: “if, 
as is understood from your submission, they go no further than to provide for a 
determination of the fact of reasonable value, without imposing any legal obliga- 
tion on the Government, and leave no questions of legal liability for determination 
by arbitrators.” The only explanation of the ruling was a statement that “appor- 
tioning the equities in advance and agreeing on a procedure for subsequent adjust- 
ment would appear beneficial to both parties by largely removing from such trans- 
actions the element of risk as to future value to the contractor.” 

The second decision, in 1942, approved an “arbitration” clause in a lease of Gov- 
ernment property.” The lessee was to have an option to renew on terms “no less 
favorable to the Government than those provided for the original term.” If the 
parties could not agree on the amount to be paid, it was to be fixed by “arbitrators.” 
The Comptroller General cited his 1940 decision, said that the proposed duties ap- 
peared “to be more in the nature of those of appraisers than of arbitrators,” and re- 
lied heavily on the fact that the arbitrators could not impose any additional obliga- 
tion on the Government. 

Thus the decisions of the Comptroller General to date seem to draw a fine line. 
Arbitrators or appraisers, it seems, cannot decide “questions of legal liability,” nor 
can they by determining the “fact” of value impose on the Government a “legal 

** See Srurces, CoMMERCIAL ARBITRATIONS AND Awarps §§7-12 (1930). 

*" Supra note 11. 

“* Supra note 15. Cf. McCormick v. United States, supra note 10 (assessment of damage); 5 
Comp. GEN. 417 (1925), supra notes 33, 39 (fixing patent royalty); 8 Comp. Gen. 96 (1928), supra notes 
29, 40 (market value of gas rights and cost of drilling); 19 Comp. GEN. 700, supra note 41 (selling price 
for lessee’s option in lease of Government property). 


*° 20 Comp. GEN. 95, 99 (1940). 
°° 22 Comp. Gen. 140, 145 (1942), supra note 42. 
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obligation.” But if a legal obligation is imposed by another clause of the contract, 
appraisers may be authorized by contract to make a determination of fact which will 
decrease the sum to be paid or increase the sum to be received by the Government. 
The foundations upon which such distinctions rest have crumbled; but if they are 
accepted as continuing in force, the lesson is fairly clear: appraisers must work up 
from a floor in Government sales and down from a ceiling in Government pur- 


chases. 
E. Government Corporations 


Commentators have suggested that Government corporations are not bound by 
the supposed limitation on the power of Government officers to contract for or sub- 
mit to arbitration.» During World War II it was reported that Government 
corporations, apparently acting on that view of the law, had included arbitration 
clauses in a large number of contracts;°* and at least one award of arbitrators against 
the Defense Plant Corporation has withstood attack in a lower New York court.®* 

The argument begins with the fact that “an important if not the chief reason 
for employing these incorporated agencies was to enable them to employ com- 
mercial methods.”** For some purposes they are agencies of the Government, and 
in that capacity they have been held entitled to some privileges, immunities, 
and protection not given to private individuals or corporations.*> The United States 
has been permitted to assert sovereign privileges when asserting claims as the real 
party in interest in transactions of its corporations.°® But Government corporations 
have long been regarded as entities separate from the Government,” denied much 
of the special protection available to the Government.”* 


** See Note, Authority of Government Corporations to Submit Disputes to Arbitration, 49 Cov. L. 
Rev. 97, 101 (1949); 9 Wituisron, Contracts (Graske, War Contract Claims) §249 (1945). 

°2 Tbid.; see Graske, Settlement of Government War Contract Disputes, 29 A.B.AJ. 13 (1943). 

58 Application of P. J. Carlin Const. Co., 61 N.Y.S. 2d 771 (Sp. Term, N. Y. Co. 1946). 

54 See United States ex rel. Skinner & Eddy Corp. v. McCarl, 275 U. S. 1, 8 (1927). 

°® McCulloch v. Maryland, 4 Wheat. 316 (U. S. 1819) (immunity from state tax); Osborn v. Bank 
of the United States, 9 Wheat. 738 (U. S. 1824) (statutory right to sue in federal court); Smith v. 
Kansas City Title & Trust Co., 255 U. S. 180 (1921) (statutory immunity from state taxation); United 
States Grain Corp. v. Phillips, 261 U. S. 106 (1923) (free shipment on public vessel); United States 
v. Walter, 263 U. S. 15 (1923) (crime to “defraud the United States in any manner”); Clallam County 
v. United States, 263 U. S. 341 (1923) (immunity from state tax); Emergency Fleet Corp. v. Western 
Union Tel. Co., 275 U. S. 415 (1928) (reduced telegraph rate); Inland. Waterways Corp. v. Young, 309 
U. S. 517 (1940) (validity of security for deposits in national bank); Federal Land Bank v. Bismarck 
Lumber Co., 314 U. S. 95 (1941) (statutory tax immunity); Federal Crop Ins. Corp. v. Merrill, 332 U. S. 
380 (1947) (limitation of agent’s apparent authority by regulation). 

°° Erickson v. United States, 264 U. S. 246 (1924) (federal jurisdiction); United States v. Summerlin, 
310 U. S. 414 (1940) (freedom from statute of limitations); United States v. Emory, 314 U. S. 423 
(1941) (priority in receivership); Cherry Cotton Mills, Inc. v. United States, 327 U. S. 536 (1946) 
(counterclaim in Court of Claims); cf. Priebe & Sons, Inc. v. United States, 332 U. S. 407 (1947) (suit 
in Court of Claims); see Coffman, Legal Status of Government Corporations, 7 Fev. B. J. 389, 400-404 
(1946). 

°7 See Bank of the United States v. Planters’ Bank, 9 Wheat. 904, 907-908 (U. S. 1824). 

*§ Bank of United States v. Donnally, 8 Pet. 361 (U. S. 1834) (subject to statute of limitations); 
National Home for Disabled Volunteer Soldiers v. Parrish, 229 U. S. 494 (1913) (liability for interest); 
United States v. Strang, 254 U. S. 491 (1921) (employee not criminal as “agent of the United States’); 
Sloan Shipyards Corp. v. U. S. Shipping Board Emergency Fleet Corp., 258 U. S. 549 (1922) (no im- 
munity from suit or priority in bankruptcy); U. $. Shipping Board Merchant Fleet Corp. v. Harwood, 





ARBITRATION UNDER GOVERNMENT CONTRACTS 481 


Congress has regularly given such corporations created by it power to sue and 
be sued, and the Supreme Court has found that that power was implied in the creation 
of subsidiary corporations by the Reconstruction Finance Corporation.*® That 
power has not been interpreted merely as a waiver of sovereign immunity from 
suit. It raises a presumption that the corporation launched “into the commercial 
world . . . is not less amenable to judicial process than a private enterprise under 
like circumstances would be,” embraces “all civil process incident to the commence- 
ment or continuance of legal proceedings,” and places the corporation “upon an 
equal footing with private parties as to the usual incidents of suits in relation to the 
payment of costs and allowances.” An agreement for arbitration is normally 
held a proper incident to the powers of a private or municipal corporation to make 
contracts, settle claims, and conduct litigation.*’ If Government corporations have 
such powers, perhaps they also have power to submit to arbitration. 

Many Government corporations have not been subjected to other limitations on 
contracting imposed on other Government agencies, such as the requirement of 
formal advertising and competitive bidding.” Many of their expenditures have not 
been subject to control by the Comptroller General, and claims against them have 
been settled without submission to the General Accounting Office.’ Although the 
Government Corporation Control Act of 1945,°* the Federal Tort Claims Act,®° and 
the Federal Property and Administrative Services Act of 1949® have somewhat im- 
paired their autonomy in such matters, authority may remain from which a power 
to submit to arbitration might be inferred. 

The Government Corporations Control Act requires wholly owned Govern- 


ment corporations to submit annually a “business-type budget,” and subjects both 
“wholly owned” and “mixed-ownership” Government corporations to audit by the 





281 U. S. 519 (1930) (no immunity from suit); Continental Illinois National Bank & Trust Co. v. 
Chicago, R.l. & P. Ry., 294 U. S. 648 (1935) (liquidation of security suspended in reorganization); 
Federal Land Bank v. Priddy, 295 U. S. 229 (1935) (subject to attachment); Keifer & Keifer v. RFC, 
306 U. S. 381 (1939) (no immunity from suit); United States v. Marxen, 307 U. S. 200 (1939) (priority 
in bankruptcy); Federal Housing Administration v. Burr, 309 U. S. 242 (1940) (liability to garnish- 
ment); Reconstruction Finance Corp. v. J. G. Menihan Corp., 312 U. S. 81 (1941) (liability for costs); 
Pierce v. United States, 314 U. S. 306 (1941) (no crime to impersonate agent of TVA). 

°° Keifer & Keifer v. RFC, 306 U. S. 381, 390 (1939); see Note, The Liability of Public Corporations 
in England and America, 2 Vanv. L. Rev. 83 (1948). 

°° RFC vy. J. G. Menihan Corp., 312 U. S. 81, 84-86 (1941). 

** Alexandria Canal Co. v. Swann, 5 How. 83, 89 (U. S. 1847); see District of Columbia v. Bailey, 
171 U. S. 161, 171-173 (1898); SruRGEs, CoMMERCIAL ARBITRATION AND Awarps §§49, 50 (1930). 

®? See Lilienthal and Marquis, The Conduct of Busniess Enterprises by the Federal Government, 54 
Harv. L. Rev. 545, 567 (1941); Coffman, Legal Status of Government Corporations, 7 Fev. B. J. 389, 
404-405 (1946). But sce 4 Comp. Gen. 788 (1925); 7 Comp. GEN. 600 (1928). 

®3 United States ex. rel. Skinner & Eddy Corp. v. McCarl, 275 U. S. 1, 8 (1927); see MANSFIELD, 
THe CoMPTROLLER GENERAL 215-218 (1939); Lilienthal and Marquis, supra note 62, at 568, 577-586. 

**s59 Strat. 597 (1945), as amended, 31 U.S.C.A. §§841-869 (Supp. 1951); see Pritchett, The 
Government Corporation Control Act of 1945, 40 AM. Por. Sct. Rev. 495 (1946); Coffman, supra 
note 62, at 390-395. 

°° 60 Stat. 843 (1946), as codified and amended, 28 U. S. C. A. §§1346(b), 2401(b), 2671-2680 
(1950); see Note, 2 Vanp. L. Rev. 83, 94-96 (1948). 

°° 63 Srar. 378 (1949), as amended, 41 U. S. C. A. §§201-290 (Supp. 1951). 
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General Accounting Office “in accordance with the principles and procedures ap- 
plicable to commercial corporate transactions and under such rules and regulations 
as may be prescribed by the Comptroller General.”** The Comptroller General, in 
reportirig the audit to Congress, is to “show specifically” any transaction which in 
his opinion has been carried on without authority of law.®* That provision suggests 
that the Comptroller General's duty is to report illegality rather than to stop it~ 
by controlling expenditures. And the Comptroller General has ruled that claims 
against Government corporations need not be submitted to him for settlement, on 
the ground that such a requirement would be inconsistent with their power to sue 
and be sued in their own names and “to settle their own claims and to have their 
financial transactions treated as final and conclusive.”** Thus, while the duty to 
report to Congress gives the Comptroller General’s views moral force, those views 
do not have the practical finality that often results when he has power to disallow pay- 
ments.”° 

The Tort Claims Act and the Federal Property statute take substantial steps to 
put Government corporations on the same footing as other Government agencies. 
The Tort Claims Act defines “federal agency” to include “corporations primarily 
acting as, instrumentalities or agencies of the United States,” provides that the 
power of a federal agency to sue and be sued in its own name shall not authorize 
suits on claims cognizable under the Act, and makes its remedies exclusive.’ Those 
provisions have been held to forbid common law tort actions against the Inland 
Waterways Corporation, since under the Act the defendant must be the United 
States.** The Act authorizes federal agencies to “consider, ascertain, adjust, de- 
termine and settle” claims of $1,000 or less; after suit the Attorney General may 
“arbitrate, compromise, or settle” any claim."* The Attorney General has ruled that 
the Inland Waterways Corporation nevertheless continues to have power to settle 
administratively tort claims over $1,000;"* but the statutory provision for arbitration 
by the Attorney General, coupled with failure to mention arbitration by the agency, 
raises a substantial question as to agency power to submit to arbitration. That 
question, however, relates only to the submission of tort claims, and would seem not 
to affect either contracts to arbitrate future disputes or submission of existing contract 
disputes. 

The Federal Property and Administrative Services Act of 1949 established the Gen- 
eral Services Administration and gave the Administrator broad power with respect to 
the procurement of personal property and nonpersonal services for “executive agencies” 

®? Secs. 102, 105, 202; 27 Comp. GEN. 789 (1947). 

°® Secs. 106, 203. 

*’ 27 Comp. GEN. 429, 432 (1948); cf. 30 Comp. Gen. 489 (1951); see Blanchard, Government 
Corporations and Compliance Statutes, 11 Fev. B. J. 163 (1951). 

*° See MANSFIELD, THE CoMPTROLLER GENERAL 116-117 (1939). 

7138 U. S. C. §§2671, 2679. 

™* Wickman v. Inland Waterways Corp., 78 F. Supp. 284 (D. Minn. 1948). 


73 28 U. S. C. §§2672, 2677. 
** 40 Ops. Arty. Gen. 527 (1947). 
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and with respect to the disposition of surplus property. 
“any wholly owned Government corporation,” but the freedom of such corporations is 
preserved with respect to property accounting systems, supply catalog systems, and 
standard purchase specifications.’ The Administrator may delegate and “authorize 
successive redelegation” of many of his powers, including the power to procure and 
dispose of property, either to any official in the GSA or to the head of any other Fed- 
eral agency."’ The breadth of those powers is underlined by a provision that supply 
contracts negotiated under GSA authority, except as otherwise provided, “may be 
of any type which in the opinion of the agency head will promote the best interests 
of the Government.”** Unless there is a rigid rule that statutory authority for 
arbitration must be specific, those provisions would seem broad enough to permit 
the Administrator to provide for arbitration clauses in many Government contracts. 
But they lend no support to the view that Government corporations have greater 


power than other agencies in this regard. 


Executive agency” includes 


F. Emergency Power 

The First War Powers Act, 1941,"° provided that the President might authorize 
agencies exercising functions in connection with the prosecution of the war effort 
to make and amend contracts “without regard to the provisions of law relating to 
the making, performance, amendment or modification of such contracts whenever 
he deems such action would facilitate the prosecution of the war,” with provisos 
forbidding cost-plus-a-percentage-of-cost contracting and preserving laws on profit 
limitation. By Executive Order goor,*® the President authorized the War and Navy 
Departments and the United States Maritime Commission to exercise the full power 


granted by the statute, “within the limits of the amounts appropriated therefor” and 
subject to limitations not affecting the power to contract for arbitration. Later the 


Act was extended to numerous other agencies.** 

Early opinions of the Comptroller General asserted an interpretation of the 
statute and executive order which would have preserved a considerable number of 
traditional restrictions on procurement.®* But the matter was submitted to the 
Attorney General, who rejected any such restrictive interpretation, relying on the 
debates in Congress to reinforce the sweeping language of the statute.** Under the 
Attorney General’s interpretation, which was acted on throughout World War II, 
it would seem clear that arbitration clauses could have been authorized for use in 


78 Secs. 101, 201, 203. 

7° Secs. 3, 205(b), 206(b), 602; cf. Budget and Accounting Act of 1950, Sec. 118, 64 Stat. 837 
(1950), 31 U. S. C. A. §65a (Supp. 1951); 30 Comp. Gen. 489 (1951). 

™ Sec. 205(d). 

78 Sec. 304(a); cf. Armed Services Procurement Act of 1947, Sec. 4(a), 62 Star. 23 (1948), 41 
U. S. C. A. §153(a) (Supp. 1951). 

7° Sec. 201, 55 Stat. 839 (1941), 50 U. S. C. App. §611 (1946). 

®° 6 Fep. Rec. 6787 (1941). 

** See Kramer, Extraordinary Relief for War Contractors, 93 U. or Pa. L. Rev. 357, 361 n. (1945). 

*2 21 Comp. GEN. 835, 1019 (1942). 

*° 40 Ops. Atry. GEN. 225 (1942); see Kramer, supra note 81, at 363-366. 
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war contracts if the proper officials had determined that such use would facilitate the 
prosecution of the war.** But no such determination seems to have been made. 

The situation is much the same today. In January 1951 the First War Powers 
Act was amended to refer to the “national defense” instead of the “prosecution of 
the war,” and was extended during the present national emergency until June 30, 
1952 or such earlier time as Congress or the President may designate.*® Executive 
Order 10210 and succeeding executive orders have authorized the Department of 
Defense and other agencies to act with much the same freedom as under 
Executive Order goor during World War II.*° But no action seems to have been 
taken under that power to authorize arbitration clauses. 


G. Specific Statutes; the Contract Settlement Act of 1944 

In addition to the arbitration provision of the Federal Tort Claims Act, referred 
to above,** three other statutes specifically authorize the submission to arbitration of 
claims against the United States. The Suits in Admiralty Act*® authorizes the Secre- 
tary of any Government department, or the board of trustees of any wholly owned 
Government corporation, to “arbitrate, compromise, or settle” claims under that 
Act; the Public Vessels Act*® gives similar authority to the Attorney General once 
a libel or cross libel has been filed; and the Contract Settlement Act of 1944°° 
authorized contracting agencies to submit to arbitration all or part of any claim 
of a World War II contractor for fair compensation under a terminated war con- 
tract. No judicial decisions have been found under any of those provisions. None 
of them purports to treat wholly owned Government corporations any differently 
from other Government agencies in respect of arbitration. 


The arbitration provision in the Contract Settlement Act followed recommenda- 
tions of the National Association of Manufacturers, the Illinois Manufacturers’ 
Association, the American Arbitration Association, and the New York Chamber of 
Commerce, despite adverse comments by the Attorney General, concurred in by the 
General Accounting Office." The demand for such a provision was coupled with 
a demand for relief from “Disputes” clauses providing for final decision by the 
contracting agency, and the latter demand was also met by the statute.** The 


** Cf. Waller v. United States, 114 Ct. Cl. 640, 78 F. Supp. 816 (1948). 

*° 64 Srat. 1257 (1951), 50 U. S. C. A. App. §611 (Supp. 1951). 

*° Exec. Order No. 10210, 16 Fep. Rec. 1049 (1951) (Defense, Commerce); Exec. Order No. 10216, 
16 Fep. Rec. 1815 (1951) (Agriculture, Atomic Energy Commission, National Advisory Committee for 
Aeronautics, Government Printing Office); Exec. Order No. 10227, 16 Fep. Rec. 2675 (1951) (GSA); 
Exec. Order No. 10231, 16 Fep. Rec. 3025 (1951) (TVA); Exec. Order No. 10243, 16 Fep. REG. 4419 
(1951) (Federal Civil Defense Adm'n); Exec. Order No. 10281, 16 Fep. Rec. 8789 (1951) (Defense 
Materials Procurement Agency); Exec. Order No. 10298, 16 Fep. Rec. 10915 (1951) (Interior). 

®? Note 73 supra. 

*§ Sec. 9, 41 STAT. 527 (1920), as amended, 46 U. S. C. §749 (1946). 

5° Sec. 6, 43 STAT. 1113 (1925), 46 U. S. C. §786 (1946). 

*° Sec. 13(e), 58 Stat. 660 (1944), as amended, 41 U. S. C. A. §113(e) (Supp. 1951). 

** Problems of Contract Termination, Hearings before a Subcommittee of the Senate Committee on 
Military Affairs on S. 1268, S. 1280, and S. 1470, Pt. 6, 78th Cong., 2d Sess. 391, 425, 433, 435-443» 
525-526 (1944). 

"* Sec. 13 (c). 
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Attorney General’s objections to arbitration were (1) that the Government would 
lose the benefit of the uniform body of law built up by judicial precedents, (2) that 
occasional arbitrators might be influenced, like a jury, by the comparative financial 
position of the Government, and (3) that delay would result if a question common 
to many cases could not be disposed by an authoritative precedent in a single test 
case. It was also suggested (4) that there might be a shortage of trained personnel 
to act as arbitrators, and (5) that the Government would be able to appoint better- 
trained arbitrators than contractors could. 

As enacted, the Contract Settlement Act made arbitration optional with the 
contracting agency as well as with the contractor. The War and Navy Departments, 
the Reconstruction Finance Corporation, and the Maritime Commission authorized 
resort to arbitration,”* but there is no indication in the reports of the Director of 
Contract Settlement that that authority was used to any significant extent. One 
reason may be the limitation of the authority in the Joint Termination Regulations 
of the War and Navy Departments to cases where the service or bureau chief “be- 
lieves that the basic objectives of the act will be better served by its use than by 
resort to the other methods provided.” Another reason may be the extraordinary 
success of the program in achieving negotiated termination settlements: by the end 
of 1946, 99 per cent of the 318,866 terminated war contracts had been settled, and 
only 158 cases had been filed with the Appeal Board.** In any event, the program 
did not provide the proving-ground for arbitration of Government contract disputes 
hoped for by the sponsors of the arbitration provision. 

The statutory provision in the Contract Settlement Act gave authority for sub- 
mission of existing termination claims to arbitration, rather than for contracts to 
arbitrate future disputes. The submission was to be agreed to by “the contracting 
agency responsible for settling” the claim, and the arbitration proceedings were to 
be governed by the United States Arbitration Act “as if” authorized by an effective 
agreement in writing. The award was to have the same finality as a negotiated 
settlement, but without approval by any settlement review board. Arbitration was 
authorized “without regard to the amount in dispute,” but no provision was made 
to clear up the jurisdiction of the Court of Claims.*° 

H. The Situation Today 

This survey indicates that the supposed rule that Government disputes could 
not be arbitrated without specific authority from Congress was contrary to an 
authoritative precedent.®® Its main foundation was undermined by the enactment 
of the Arbitration Act, and it has been subjected to supposed “exceptions” for 
appraisals and for contracts of Government corporations. In several situations 
specific statutory authority has been given. 


®8 See War ConTRAcr TERMINATIONS AND SETTLEMENTS, REPORT BY THE Direcror OF CONTRACT 
SETTLEMENT, THIRD Report 20 (April, 1945); Joint Termination Regulations 516, 625.2, 10 Fev. Rec. 
10793 (1945), 10 Cope Fep. Recs. §§845.516, 846.625 (Supp. 1945). 

** See War ConTRACT TERMINATIONS AND SETTLEMENTS, REPORT OF THE OFFICE OF CoNnTRACT SETTLE- 
MENT, TENTH REPORT 1-2 (Jan. 1947). 

** See notes 27 and 28 supra. °® United States v. Farragut, supra note 9. 
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The Armed Services Procurement Act of 1947°’ and the Federal Property and 
Administrative Services Act of 1949°° have provided broad authority for the use by 


Government agencies of commercial methods of procurement and disposal of per- 
sonal property. Both the Armed Services and the General Services Administration 


have issued regulations to carry out that authority. If those regulations provided for 
arbitration clauses, it is most unlikely that the clauses would be held invalid in the 
courts on the basis of antique decisions of lower federal courts or on the basis of 
administrative reiteration of an outworn phrase. 

But the regulations of the Armed Services and of the GSA do not authorize 
arbitration clauses; in their standard “Disputes” clauses they provide a different pro- 
cedure under which the contractor does not participate in the selection of the 
“arbitral” tribunal.” It is still reasonably clear that a subordinate contracting officer 
cannot bind the Government by a contract provision contrary to applicable regula- 
tions."°° Thus the very statutes which have broadened the power to adopt com- 
mercial practices by regulation may have narrowed the discretion of contracting 
officers and even impaired the contracting autonomy of individual Government 
agencies. Under the Armed Services Procurement Regulation, for example, it seems 
clear that an arbitration clause would be a “deviation” from the mandatory “Dis- 
putes” clause. This means that it is beyond the authority of the Air Matériel Com- 
mand as “sole procuring activity” of the Air Force; deviations must be approved 
at least by the Deputy Chief of Staff, Matériel, Headquarters, USAF."°' 

It seems most unlikely that even an agency head would authorize the use of an 
arbitration clause as a deviation from published regulations, unless a very clear need 
were shown. And there is no present indication that such clauses will be generally 
authorized by regulation. Whether such a development would be desirable de- 
pends to some extent on the adequacy of the alternative procedure under the “Dis- 
putes” clause, to which we now turn 


II 
Tue “Disputes” CLause 


A. The Standard Clause 


The Armed Services Procurement Regulation requires in all “fixed-price supply 
contracts,” and the General Services Administration prescribes for supply contracts, 
the following clause :"°” 


*7 62 Stat. 21 (1948), 41 U. S.C. A. §§151-161 (Supp. 1951). 

°*63 Srav. 378 (1949), 41 U. S. C. A. §§201-290 (Supp. 1951). 

°° Armed Services Procurement Regulation (ASPR) 7-103.12, 14 Fep. Rec. 5074 (1949), 32 Cove 
Fep. Recs. §406.103-12 (Supp. 1950); GSA General Regulation No. 4, par. 3, Nov. 20, 1950; GSA 
Standard Form 32, par. 12, Nov. 1949; GSA Form 281c, par. 22, March, 1951. 

*°° Federal Crop Ins. Corp. v. Merrill, 332 U. S. 380 (1947); Mock v. United States, 183 F.2d 174 
(xoth Cir. 1950); cf. McCormick v. United States, supra note 10. 

*°Y ASPR 1-108, 15 Fev. Rec. 8025 (1950), 32 Cope Fep. Recs. §400.108 (Supp. 1950); Air Force 
Procurement Procedures (AFPP) i-1-9, 15 Fep. Rec. 8970, 32 Cope Fen. Recs. §1000.109 (Supp. 1950). 

*°? Supra note 99. See Anderson, The Disputes Article in Government Contracts, 44 Micn. L. Rev. 
211 (1945); Smith, The War Department Board of Contract Appeals, 5 Fev. B. J. 74 (1943). 
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Except as otherwise provided in this contract, any dispute concerning a question of 
fact arising under this contract which is not disposed of by agreement shall be decided by 
the Contracting Officer, who shall reduce his decision to writing and mail or otherwise 
furnish a copy thereof to the Contractor. Within 30 days from the date of receipt of such 
copy, the Contractor may appeal by mailing or otherwise furnishing to the Contracting 
Officer a written appeal addressed to the Secretary, and the decision of the Secretary or his 
duly authorized representative for the hearing of such appeals shall be final and con- 
clusive: Provided, That, if no such appeal is taken, the decision of the Contracting Officer 
shall be final and conclusive. In connection with any appeal proceeding under this 
clause, the Contractor shall be afforded an opportunity to be heard and to offer evidence 
in support of its appeal. Pending final decision of a dispute hereunder, the Contractor 
shall proceed diligently with the performance of the contract and in accordance with the 


Contracting Officer’s decision. 


The clause may be modified to provide for intermediate appeal to the head of the 


procuring activity concerned. 

Substantially similar clauses have been used in supply and other contracts of the 
Government for many years; a very similar “Disputes” clause was apparently 
adopted as part of a standard construction contract in 1926; and a construction con- 
tract of the Army Engineers containing such a clause was made in 1931 and litigated 
in 1936.°% Long before then Government contracts had provided for the determina- 
tion of particular questions by Government offers, and clauses have sometimes been 
used which provided for administrative decision of “disputes concerning questions 
arising under this contract,” without restriction to “questions of fact.”'* 

Clauses of narrower scope have sometimes been included in the same contract with 
a general “disputes” clause, raising the question whether the two clauses operated in- 
dependently or whether they should be read together.’ The Armed Services Pro- 
curement Regulation attempts to avoid this difficulty by cross-reference. Thus the 
standard “Changes” clause provides for an equitable adjustment in contract price or 
delivery schedule, or both, when changes in the contract are ordered by the con- 


tracting officer, and adds:' 


Failure to agree to any adjustment shall be a dispute concerning a question of fact 
within the meaning of the clause of this contract entitled “Disputes.” 


Similar provisions are found in the ASPR clauses entitled “Inspection” and “De- 
fault,” in Army “Price Escalation” and “Price Redetermination” clauses, and in 


8 Davis v. United States, 82 Ct. Cl. 334 (1936); see Harwood-Nebel Construction Co. v. United 
States, 105 Ct. Cl. 116, 129-131, 139-141, 147 (1945); Pfotzer v. United States, 111 Ct. Cl. 184, 226, 
77 F. Supp. 390, 399 (1948). 

*°4 United States v. Beuttas, 324 U. S. 768, 770 (1945); United States v. Joseph A. Holpuch Co., 
328 U. S. 234, 236 (1946); cf. Barlow v. United States, 35 Ct. Cl. 514, 544 (1900), modified, 184 
U. S. 123 (1902). 

19° E.g., United States v. Moorman, 338 U. S. 457 (1950); cf. Wunderlich v. United States, 117 Ct. 
Cl. 92, 210 (1950), reversed on other items, 342 U. S. 98 (1951); Bell Aircraft Corp. v. United States, 
100 F. Supp. 661, 696 (Ct. Cl. 1951), cert. granted, 72 Sup. Ct. 646 (1952). 

08 ASPR 7-103.2. 
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Army and Air Force clauses on “Termination for Convenience of the Govern- 
ment.” 
B. The Armed Services Board of Contract Appeals 


In 1942 the Secretary of War created the War Department Beard of Contract 
Appeals to act as his representative to determine appeals under contract provisions 
for the settlement of disputes, and the Navy Department created a similar board in 
1944; other Government agencies have followed suit.’°* Effective May 1, 1949, the 
Departments of the Army, Navy, and Air Force issued a joint charter for the 
Armed Services Board of Contract Appeals,’° designating that Board as the 
representative of the respective Secretaries to determine appeals of contractors (1) 
pursuant to contract provisions, (2) pursuant to directives granting a right of appeal 
not contained in the contract, (3) pursuant to the Contract Settlement Act of 1944. 
Here we are concerned only with the jurisdiction conferred by contract, as elaborated 


by the following provisions in the charter: 


When an appeal is taken pursuant to a disputes clause in a contract which limits appeals 
to disputes concerning questions of fact, the Board may nevertheless in its discretion hear, 
consider, and decide all questions of law necessary for the complete adjudication of the 
issue. Unless the contract provides otherwise, when in the consideration of an appeal it 
appears that a claim for unliquidated damages is involved therein, the Board shall insofar 
as the evidence permits, make findings of fact with respect to such claims without ex- 
pressing opinion on questions of liability. 


C. Validity of the Clause 


Perhaps the leading case on the finality of administrative determinations under 


Government contracts is Kihlberg v. United States’ where a contract for the 
transportation of Government supplies provided for payment according to distance, 
“the distance to be ascertained and fixed by the chief quartermaster of the district 
of New Mexico.” An order fixing distances “less than by air line” was upheld, 


on the ground that 


the action vf the chief quartermaster, in the matter of distances, was intended to be 
conclusive. There is neither allegation nor proof of fraud or bad faith upon his part. 
The difference between his estimate of distances and the distances by air line, or by the 
road usually travelled, is not so material as to justify the inference that he did not exercise 
the authority given him with an honest purpose to carry out the real intention of the 
parties, as collected from their agreement. 


2°T ASPR 7-103.5, 7-103.11; Army Procurement Procedure (APP) 7-151, 7-152, 8-1003 to 8-1007, 
16 Fep. Rec. 3987, 4043-4048, 4058-4062 (1951); Contract Termination Regulations, paragraphs 72, 73, 
Headquarters, Air Materiél Command, Directorate Office Instruction No. 73-3, September 10, 1950, 2 
CCH GovernMENT Contracts Rep. €€42072, 42073. 

18 See Smith, The War Department Board of Contract Appeals, 5 Fev. B. J. 74 (1943); Anderson, 
The Disputes Article in Government Contracts, 44 Micu. L. Rev. 211 (1945); CCH Government Con- 
rracts REP, 10701-10771. 

°° ASPR Appendix A, 16 Fep. Rec. 4320 (1951). 

4° on U. S. 398, 401 (1878). 
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Subsequent cases in the Supreme Court have uniformly followed the Kihlberg 
case." In United States v. Gleason, 
struction contract could provide for final administrative decision “of all or specified 
matters of dispute that may arise during the executing of the work,” and that such de- 
cisions would stand “in the absence of fraud or of mistake so gross as to necessarily 
imply bad faith.” The doctrine was applied to give finality to decisions interpreting 
drawings and specifications,"* determining the allowability of an expense item under 


112 the rule was stated broadly that a con- 


114 115 


a cost-plus contract,!* and terminating a lease for default..’° In the lease case the 
Court faced squarely the point that the administrative decision was that of one 
of the parties to the contract and held, by analogy to private contracts calling for 
performance to the satisfaction of one of the parties, that “good faith is all that is 
required.” The doctrine has been applied against the Government as well as in its 
favor: the Comptroller of the Treasury and his successor the Comptroller General 
have been denied the power to disallow payments made pursuant to final admin- 
istrative decisions.’"® 

Difficulty has nonetheless arisen, not only with respect to the interpretation of 
particular contract clauses, and the application of the “bad faith” exception, but 
also, until recently, with the validity of contract provisions for final administrative 
decisions on “questions of law,” especially on questions of contract interpretation. 


D. Questions of Law 


The Court of Claims in 1866 asserted that contract clauses could not give finality 
to administrative decisions “made after the contract has expired, and when the 
rights of the parties have become settled and fixed.”"'? The analogy of submis- 
sion of an existing dispute to arbitration would have provided a basis for ruling 
that in such a case an award could be reviewed for violation of law and justice seen 


on the face of the award,™* and the Court of Claims did later assert that “it is the 
province of the court to determine the law of the contract.”""° 

™11 In addition to the cases cited infra, see Sweeney v. United States, 109 U. S. 618 (1883); Martins- 
burg & Potomac R. R. v. March, 114 U. S. 549 (1885); Chicago & Santa Fe R. R. v. Price, 138 U. S. 
185 (1891); Ripley v. United States, 223 U. S. 695, 704 (1912). 

112 195 U. S. 588, 602 (1900). 

48 Plumley v. United States, 226 U. S. 545 (1913); Merrill-Ruckgaber Co. v. United States, 241 U. S. 
387 (1916). 

™* United States v. Mason & Hanger Co., 260 U. S. 323 (1922). 

*© Goltra v. Weeks, 271 U. S. 536, 548 (1926). 

12© United States v. Mason & Hanger Co., supra note 114; Yale & Towne Mfg. Co. v. United States, 
58 Ct. Cl. 633, 638 (1923); National Contract Co. v. United States, 59 Ct. Cl. 441 (1924); Penn Bridge 
Co. v. United States, 59 Ct. Cl. 892 (1924); Carroll v. United States, 76 Ct. Cl. 103, 126 (1933); Sun 
Shipbuilding & Dry Dock Co. v. United States, 76 Ct. Cl. 154, 193 (1933); Albina Marine Iron Works, 
Inc. v. United States, 79 Ct. Cl. 714, 720 (1934); McShain Co. v. United States, 83 Ct. Cl. 405, 409 
(1936); Mitchell Canneries, Inc. v. United States, 111 Ct. Cl. 228, 247, 77 F. Supp. 498, 502 (1948); 
Bell Aircraft Corp. v. United States, 100 F. Supp. 661, 692 (Ct. Cl. 1951), cert. granted, 72 Sup. Ct. 
646 (1952); John H. Mathis Co. v. United States, 79 F Supp. 703 (D. N. J. 1948); James Graham Mfg. 
Co. v. United States, 91 F. Supp. 715 (N. D. Cal. 1950); Leeds & Northrup Co. v. United States, 101 F. 
Supp. 999 (E. D. Pa. 1951). 

17 Douglas v. United States, 2 Ct. Cl. 347, 352 (1866). 

™8 United States v. Farragut, 22 Wall. 406, 424 (U. S. 1874). 
' 4° Lyons v. United States, 30 Ct. Cl. 352, 365 (1895); Collins v. United States, 34 Ct. Cl. 294, 332 

1899). 
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In Barlow v. United States,” finally decided in 1902, the contract provided for 
administrative decision of “any doubts or disputes . . . as to the meaning . . . of any- 
thing in the contract,” with an appeal to and final decision by the Secretary of the 
Navy. The Court of Claims indicated that the clause could not be effective accord- 
ing to its terms, since it would bind “one party to abide as to every matter of fact, 
and as to every question of legal right, by the decision of the other party,” and 
interpreted it as inapplicable to the particular claim. The Supreme Court reversed 
the allowance of that claim on other grounds, and found it unnecessary to pass on 
the “doubts and disputes” clause. 

The Court of Claims, under clauses providing for finality only as to facts, has 
interpreted contracts for itself as a matter of law, and has sometimes used language 
suggesting that the “competency of the parties” was limited to questions of fact.’*? 
In 1939, in John McShain, Inc. v. United States,** such language was made the 
basis for judicial reversal of the contracting officer’s interpretation of drawings and 
specifications. As the Supreme Court said in a later case, that holding “was con- 
sidered such a departure from established contract law” that the Supreme Court 
summarily reversed in a per curiam opinion. Neither the record in the Supreme 
Court nor any of the opinions discloses the crucial terms of the contract in the 
McShain case, but the briefs agree that the contract contained both a clause pro- 
viding for finality “as to the proper interpretation of the drawings and specifications” 
and an omnibus “Disputes” clause not limited to questions of fact. 

In 1942 the Court of Claims passed squarely on a “Disputes” clause providing 
specially for “labor issues” and giving finality to administrative decisions on “all 
other disputes concerning questions arising under this contract.”’** On the ground 
that provisions preventing resort to the courts should be strictly construed, the court 
limited the clause to questions as to what work was required of the contractor and 
interpreted for itself a contract provision for deductions from the price. The broad 
“Disputes” clause was again considered by the Court of Claims in Beuttas v. United 
States,'** and-again limited to “disputes arising in the course of the work.” If in- 
tended to have the broad scope contended for by the Government, said the court, 
it would be clearly illegal as a contract not to resort to the courts. The court relied 
on the rules established for non-statutory arbitration and on the statutes conferring 

120 35 Ct. Cl. 514, 546 (1900), modified, United States v. Barlow, 184 U. S. 123, 134 (1902). 

*2) Albina Marine Iron Works, Inc. v. United States, 79 Ct. Cl. 714, 722 (1934); Davis v. United 
States, 82 Ct. Cl. 334, 347 (1936); Rust Engineering Co. v. United States, 86 Ct. Cl. 461, 474 (1938); 
Schmoll v. United States, 91 Ct. Cl. 1, 33 (1940); Callahan Construction Co. v. United States, 91 Ct. 
Cl. 538, 616 (1940); Ruff v. United States, 96 Ct. Cl. 148, 165 (1942); B-W Construction Co. v. United 
States, 97 Ct. Cl. 92, 118 (1942); John McShain, Inc. v. United States, 97 Ct. Cl. 281, 295 (1942); 
Gerhardt F. Meyne Co. v. United States, 110 Ct. Cl. 527, 548, 76 F. Supp. 811, 814 (1948). Accord: 
United States v. Lundstrom, 139 F.2d 792 (gth Cir. 1943). 

*22 88 Ct. Cl. 284, 295-207 (1939), reversed per curiam, United States v. John McShain, Inc., 308 
U. S. 512, 520 (1939); Brief for the United States, pp. 4-5; Brief for Respondent, p. 3; see United States 
v. Moorman, 338 U. S. 457, 461 (1950); note 113 supra. 


28 Penker Construction Co. vy. United States, 96 Ct. Cl. 1, 36-39 (1942). 
** tor Ct. Cl. 748, 766-770 (1944), reversed, United States v. Beuttas, 324 U. S. 768, 772 (1945). 
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jurisdiction on the Court of Claims, and distinguished between questions of fact 
and the question whether the contract had been broken. On appeal the Supreme 
Court reversed on the merits and found it unnecessary to decide whether admin- 
istrative finality could be provided for questions of law or only for questions of 
fact and questions of mixed fact and law; a possible clue was given however, in 
the comment, “Our cases have not explicitly drawn any distinction between the two 
categories.” 

The Supreme Court has given effect to the broad disputes clause both before and 
since the Beuttas case without explicit distinction between fact and law, and the 
Court of Claims seems to have accepted the view that the contracting officer can be 
made the final arbiter of the meaning of the contract.’*® The last word of the 
Supreme Court on the subject, in Moorman v. United States,'*® gives no hint of 
limitation on the power to contract for final administrative decision of questions 
arising under the contract. That case upheld an administrative decision as to the 
scope of the work required by the contract, even on the assumption that the ques- 
tion was one of law. 

On the assumption that a Government contract can effectively provide for final 
administrative decision of questions of law, there remains the question what con- 
tract language has that effect. In Pfotzer v. United States'*" the specifications con- 
tained a clause making the contracting officer the interpreter of the drawings and 
specifications, without any provision for appeal, while the “Disputes” clause pro- 
vided for final decision, subject to administrative appeal, of questions of fact only. 
The Court of Claims held that the specifications clause was merely intended to insure 
that the contractor would obey directions of the contracting officer while the dispute 
was being decided. Otherwise, said the court, the standard “Disputes” clause, 
carefully formulated and approved by the President, would be “left to the whim of 
the specification writer.” Hence the administrative decision, in accordance with 
the “Disputes” clause, was final only on questions of fact, not including interpreta- 
tion of the contract. In the Moorman case,'** the Court of Claims followed that 
decision, although the specification clause was quite explicit and did provide for an 
appeal; but the Supreme Court reversed. 

The Supreme Court answered the contention that there was an unauthorized 
deviation from the standard “Disputes” clause by pointing to the language “Except 
as otherwise specifically provided in this contract,” contained in the “Disputes” 
clause. The Court reaffirmed the doctrine that an intention to submit to final de- 
termination outside the courts “should be made manifest by plain language,” but 


135 United States v. Blair, 321 U. S. 730 (1944); United States v. Joseph A. Holpuch Co., 328 U. S. 
234 (1946); George F. Driscoll Co. v. United States, 104 Ct. Cl. 762, 774, 63 F. Supp. 657, 662 (1945), 
cert. denied, 328 U. S. 854 (1946). 

19° 338 U. S. 457 (1950). 

87 111 Ct. Cl. 184, 224-228, 77 F. Supp. 390, 399-400 (1948). 

128 Moorman v. United States, 113 Ct. Cl. 159, 178-180, 82 F. Supp. 1010, 1013-1014 (1949), reversed, 
United States y. Moorman, 338 U. S. 457 (1950), supra note 126. In accord with the Supreme Court's 
interpretation, see Needles v. United States, ror Ct. Cl. 535, 609 (1944). 
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said that “blindness to a plain intent” was not justified. “Ample reason” for the 
provision was found in “the oft-repeated conclusion of the Court of Claims that 
questions of ‘interpretation’ are not questions of fact.” While there was “much 
to be said for the argument that the ‘interpretation’ here presents a question of fact,” 
that argument need not be considered. For the dispute was covered separately by the 
clause in the specifications. 

E. Questions of Fact 

In the Wunderlich case,'*® the Court of Claims reexamined in the light of the 
Moorman decision its “oft-repeated conclusion” that a “Disputes” clause limited to 
questions of fact does not cover questions of contract interpretation. Upon reexam- 
ination, it adhered to its former conclusion on the ground that the characterization 
of interpretation as a question of law, “though analytically inaccurate,” was “quite 
universal” when the standard “Disputes” clause was adopted. That conclusion was 
reinforced by reference to decisions of departmental Boards of Contract Appeals, 
which had treated such questions as questions of law which they might decide or re- 
fuse to decide in their discretion. 

That reexamination was made by the Court of Claims in the first part of its 
opinion, before it took up separately the many claims involved in the case. One of 
several claims decided against the Government was taken to the Supreme Court, and 
there the judgment was reversed on the assumption, agreed to by both parties, that 
“the question decided by the department head was a question of fact.”!®° The 
opinion of the Supreme Court does not disclose which claim was before it; but the 
briefs do, and they make it clear that the Court of Claims’ conclusion on contract 
interpretation was not before the Supreme Court. 

The claim involved was Claim No. 17, for the use of equipment and its operating 
expense, for which the contracting officer had allowed some $145,000 and the Court 
of Claims, “using proper accounting methods,” allowed over $100,000 more.'*! The 
Court of Claims considered the claim under the “Extras” clause of the specifications, 
calling for the-payment of “actual necessary cost as determined by the contracting 
officer, plus 10 per cent for superintendence, general expense, and profit,” the cost 
to include “a reasonable allowance for the use of his plant and equipment.” The 
computation of allowances for rent, repair, and maintenance of equipment was found 
to have been “arbitrary and capricious.” In the Supreme Court, the Government 
contended that the question properly arose under the standard “Changes” article, 
providing for an “equitable adjustment” when the contracting officer made changes 
in drawings and specifications, that what is an equitable adjustment is a question of 
fact, and that the Court of Claims had erred in treating it as a question of law. 
The contractor agreed that the question was one of equitable adjustment, and that 


*2° Wunderlich v. United States, 117 Ct. Cl. 92, 212-215 (1950), reversed on one claim, United States 
v. Wunderlich, 342 U. S. 98 (1951); see note 121 supra. Accord: McWilliams Dredging Co. v. United 
States, 118 Ct. Cl. 1, 15-17 (1950). 

28° 342 U.S. at 90. 

117 Ct. Cl. at 102-103, 150-175, 217-219. 





ARBITRATION UNDER GOVERNMENT CONTRACTS 493 


it was a question of fact, and argued that the Court of Claims had so treated it. 
Apparently the contracting officer had purported to make an equitable adjustment 
under the “Changes” clause, but had adopted the cost-plus-ten-percent basis pro- 
vided in the “Extras” clause. 

The agreement of the parties in Wunderlich that “equitable adjustment” was a 
question of fact was based on the decision in United States v. Callahan Walker 
Construction Co.,'** where the Court of Claims was reversed on precisely that issue. 
There the contractor had failed to take an appeal under a “questions of fact” type 
of “Disputes” clause, and was therefore held precluded from attacking the con- 
tracting officer’s decision that no allowance should be made for alleged additional 
work. The “equitable adjustment,” said the Court, “involved merely the ascertain- 
ment of the cost of digging, moving, and placing earth, and the addition to that cost 
of a reasonable and customary allowance for profit. These were inquiries of fact.” 

Despite the language of the Callahan case, which suggests that “cost” is an 
obvious inquiry of fact, the status of cost is not always clear. In Bell Aircraft 
Corporation v. United States,'** the Court of Claims passed on a cost-plus-a-fixed-fee 
contract containing the “questions of fact” type of “Disputes” clause, and held that 
it was not bound by a decision of the War Department Board of Contract Appeals 
disallowing a claim for nearly a million dollars of deferred experimental, develop- 
ment, and production tooling expense. Article 3 of the contract provided that 
“allowable items of cost will be determined by the Contracting Officer in accordance 
with” T.D. 5000, an official statement of cost principles, and Article 6 that the 
Government would reimburse the contractor for “such expenditures made in ac- 
cordance with Article 3 hereof as may be approved or ratified by the Contracting 
Officer.” The court held that the question of allowability required interpretation 
of the contract and of T.D. 5000 and was therefore a question of law. Certiorari 
has been granted on the Government's petition. 

F. Unliquidated Damages 

The charter of the Armed Services Board of Contract Appeals reflects the view 
expressed in 1943 by the then President of the War Department Board of Contract 
Appeals :1** 


It has been held time and again that in the absence of an authorizing statute, the Secretary 
of War is without authority to adjust and settle claims against the United States for un- 
liquidated damages; and the Board has followed those decisions. 


That view was largely based on language used by the Supreme Court in one case 
and by the Court of Claims in several cases, none of which involved a claim under 
a contract providing for such adjustment.’®® Beginning in 1937, the Court of 


182 317 U. S. 56, 61 (1942). 

183 100 F. Supp. 661, 694-697 (Ct. Cl. 1951), cert. granted, 72 Sup. Ct. 646 (1952). 

184 See Smith, supra note 108, at 85. 

185 See William Cramp & Sons Shipbuilding Co. v. United States, 216 U. S. 494, 500 (1910); Carmick 
y. United States, 2 Ct. Cl. 126, 140 (1866); McClure v. United States, 19 Ct. Cl. 18, 28 (1883); 
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Claims held claims for unliquidated damages outside the scope of the “Disputes” 
clause,"** partly on the basis of an early decision that a Court of Claims rule, re- 
quiring that claims be submitted before suit to the appropriate department, estab- 
lished “a jurisdictional requirement which Congress alone had the power to estab- 


— 

That doctrine seems to have begun as part of the now-obsolete hostility of the 
Court of Claims to the ousting of its jurisdiction by contract provision. In a con- 
curring opinion in the Beuttas case,'** Judge Madden pointed out that contracting 
officers have often disclaimed power to decide whether the contractor was entitled 
to damages, since they could not award compensation “except by the expedient of 
covering it into some change or adjustment” which was authorized. In this situa- 
tion, said Judge Madden, the contractor could not have intended to give the con- 
tracting officer “power to decide cases against him, but no power to decide cases, 
effectively, in his favor.” Nor would a Government official intend “such an un- 
conscionable provision”; if intended, it would be void. 

The point has lost some of its importance in cases of claims for delay caused by 
the Government because of Supreme Court decisions restricting the liability of the 
Government for damages in such cases.'*® But those decisions, like the reversal in 
the Beuttas case, were rendered on the merits rather than on the ground of ad- 
ministrative finality. The Court of Claims has continued to exclude claims for 
unliquidated damages from the operation of “Disputes” clauses,’ and it is still 
possible that Judge Madden’s views will prevail. But those views are difficult to 
reconcile with the language of the broad “Disputes” clause and the decisions under 
it. Under the “questions of fact” clause, the Armed Services Board of Contract 
Appeals has made findings of fact in such cases,** and it is hard to see why those 
findings should not bind both the Government and the contractor in later pro- 


ceedings.'** 





Brannen v. United States, 20 Ct. Cl. 219, 223 (1885); 33 Ops. Atry. GEN. 354 (1922); 18 Comp. Gen. 
199 (1938); 18 Comp. GEN. 261 (1938). 

*8° Phoenix Bridge Co. v. United States, 85 Ct. Cl. 603, 629-630 (1937); Plato v. United States, 
86 Ct. Cl. 665, 677-678 (1938); Langevin v. United States, 100 Ct. Cl. 15, 29-31 (1943); cf. General 
Steel Products Corp. v. United States, 36 F. Supp. 498 (E. D. N. Y. 1941) (claim against contractor). 

*8T Clyde v. United States, 13 Wall. 38, 39 (U. S. 1871). 

188 Supra note 124, 101 Ct. Cl. at 771-772. 

*8° United States v. Rice, 317 U. S. 61 (1942); United States v. Howard P. Foley Co., 329 U. S. 64 
(1946); see J. J. Kelly Co. v. United States, 107 Ct. Cl. 594, 602-605, 69 F. Supp. 117 (1947). But cf. 
George A. Fuller Co. v. United States, 108 Ct. Cl. 70, 69 F. Supp. 409 (1947); Kehm Corp. v. United 
States, 119 Ct. Cl. 454, 93 F. Supp. 620 (1950). 

**° Schmoll v. United States, 105 Ct. Cl. 415, 458, 63 F. Supp. 753, 759 (1946); Anthony P. Miller, 
Inc. v. United States, 111 Ct. Cl. 252, 330, 77 F. Supp. 209, 212 (1948); cf. Kehm Corp. v. United 
States, 119 Ct. Cl. 454, 468, 93 F. Supp. 620, 623 (1950). 

*** George F. Driscoll Co. v. United States, 104 Ct. Cl. 762, 63 F. Supp. 657 (1946), cert. denied, 
328 U. S. 854 (1946); cf. United States v. Blair, 321 U. S. 730 (1944); United States v. Joseph A. 
Holpuch Co., 328 U. S. 234 (1946). 

**? Armond Cassil, Inc., A. S. B. C. A. No. 438, 1 CCH Government Contracts REP. 10721.15 
(1950). But cf. Flour City Ornamental Iron Co., A. S. B. C. A. No. 288, 4 C. C. F. 60791 (Army 
1949); B. G. Gury, Co., A. S. B. C. A. No. 286, 4 C. C. F. 60799 (Navy 1949); Gimbel Motors, Inc., 
A. S. B. C. A. No. §15, 4 C. C. F. 60962 (Army 1950). 

148 Cf) American Construction Co., B. C. A. No. 340, 2 C. C. F. 233, 235 (1944); Silas Mason Co. 
y. United States, 90 Ct. Cl. 266, 275 (1940). 
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G. Confusion and Bad Faith 


Government officers having contractual power of decision have not always fol- 
lowed the procedure indicated by the contract clauses, and the Court of Claims has 
sometimes felt a duty to “step in and protect plaintiff's rights’ when “the pro- 
cedure was a travesty of justice.”"** Thus that court has felt free to make an inde- 
pendent decision when the appointed arbiter, instead of deciding the matter referred 
to him by the contract, has turned it over to the Comptroller General or some other 
person,'*® or when the arbiter has failed to make any decision;*** and it has awarded 
damages when work has been held up by delay in decision.*** In Penker Construc- 
tion Co. v. United States'** the contractor, attempting to exercise its contractual 
right to appeal “to the head of the department concerned or his duly authorized 
representative,” was referred to a subordinate of the contracting officer, who refused 
access to the report of the “constructing quartermaster.” The contractor obtained an 
interview with the Assistant Secretary of War, who said “he couldn't take the time 
to consider these matters . . . because he had too many other weighty things to do.” 
The contractor was then referred to six officers in downward succession through the 
Army hierarchy, the last of whom was the same subordinate of the contracting 
officer. The Court of Claims inferred that no superior of the contracting officer had 
given genuine consideration to the appeal, and undertook to review and reverse the 
finding of fact made. 

The Supreme Court has been quite strict in holding the contractor to the pro- 
cedure provided by the “Disputes” clause, and has made it clear that when the con- 
tracting officer makes an erroneous decision under that clause, the administrative 


appeal provided by it is “the only avenue for relief.”"*° That rule was applied in 
United States v. Blair’ in the face of findings that the Government superintendent 
had made false reports about the contractor and had made numerous rulings in bad 
faith in order to punish the contractor for appealing to the contracting officer, and 
that the contracting officer, when informed of the situation, had said there was 


*** Penker Construction Co. v. United States, 96 Ct. Cl. 1, 46 (1946). 

**© Sun Shipbuilding & Dry Dock Co. v. United States, 76 Ct. Cl. 154, 185-187 (1932); Karno-Smith 
Corp. v. United States, 84 Ct. Cl. 110, 124 (1936); Rust Engineering Co. v. United States, 86 Ct. Cl. 
461, 474 (1938); Livingstone v. United States, 101 Ct. Cl. 625, 638 (1944); United States Casualty Co. 
v. United States, 107 Ct. Cl. 46, 68, 67 F. Supp. 950, 954 (1946); cf. Climatic Rainwear Co. v. 
United States, 115 Ct. Cl. 520, 564-566, 88 F. Supp. 415, 424 (1950); Bell Aircraft Corp. v. United 
States, 100 F, Supp. 661, 693 (Ct. Cl. 1951), cert. granted, 72 Sup. Ct. 646 (1952). 

14° Heid Bros., Inc. v. United States, 69 Ct. Cl. 704, 712 (1930); James McHugh Sons, Inc. v. 
United States, 99 Ct. Cl. 414, 431 (1943); Cape Ann Granite Co. v. United States, 100 Ct. Cl. 53, 71 
(1943), cert. denied, 321 U.S. 790 (1944); Thomas Earle & Sons, Inc. v. United States, 100 Ct. Cl. 494, 
504-505 (1944); Manufacturers’ Casualty Ins. Co., 105 Ct. Cl. 342, 351, 63 F. Supp. 759, 760 (1946); 
Climatic Rainwear Co. v. United States, 115 Ct. Cl. 520, 567, 88 F. Supp. 415, 425 (1950). Accord: 
Brister & Koester Lumber Corp. v. United States, 188 F.2d 986 (D. C. Cir. 1951). 

**7 Carroll v. United States, 76 Ct. Cl. 103, 117 (1933); B-W Construction Co. v. United States, 
97 Ct. Cl. 92, 120 (1942); United States Casualty Co. v. United States, 107 Ct. Cl. 46, 67, 67 F. Supp. 
950, 954 (1946). 

*48 06 Ct. Cl. 1, 42-46 (1942), supra note 144. 

*® United States v. Callahan Walker Construction Co., 317 U. S. 56, 61 (1942). 

*8° 321 U. S. 730, 734-737 (1944). 
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practically nothing he could do about it and the contractor “would just have to do 
the best he could to get along.” There was no finding, said the Court, “that appeal 
to the head of the appropriate department or to his authorized representative would 
have been futile or prejudicial.” 

In United States v. Joseph A. Holpuch Co.'** the contract provided for increases 
in price to reflect increases in minimum wages. The contracting officer ruled that 
wages on all projects in the vicinity should be increased in accordance with a de- 
cision of the Board of Labor Review with respect to the “prevailing” wage on a 
neighboring project, and informed the contractor that he could appeal under the 
contract to the Board of Labor Review. The contractor protested but paid the 
increased wages without appealing. The Court of Claims allowed recovery of the 
increased wages, but the Supreme Court reversed because the contractor had not 
appealed to the head of department under the “Disputes” clause. The protest was 
correct; the decision of the Board of Labor Review established a minimum wage 
only on the neighboring project; therefore the increased wages were not reimbursable 
under the contract. The error of the contracting officer in directing the increase 
could have been corrected by appeal to the department head, and that remedy was 
exclusive. Two judges dissented on the grounds that the contracting officer and the 
Court of Claims were right in thinking that minimum wages had been increased, 
and that if the contractor had paid the wages without protesting there would have 
been no “dispute” and no ground for denying reimbursement. 

Even if the proper procedure is followed, there is some room for review of the 
administrative decision under the “Disputes” clause. The Supreme Court, in up- 


holding administrative decisions, had regularly indicated that the decision was final 
only “in the absence of fraud or such gross mistake as would necessarily imply bad 


29152 


faith, or a failure to exercise an honest judgment. On occasion the Court has 
stated a duty to decide “not arbitrarily, but candidly and reasonably.”"** And in at 
least two cases, the contractor’s claim was upheld in the face of an adverse admir- 
istrative decision. In Ripley v. United States,** that result was reached only after 
two remands had produced findings that the engineer in charge of the construction 
of a jetty had known that large parts of it were ready for the laying of “crest blocks,” 
and that his refusal to permit them to be laid for several months thereafter “was 
gross error and an act of bad faith.” In United States v. Smith} the engineer in 
charge of a dredging job designated limestone bed rock as “clay, gravel, sand and 
boulders”; “his conduct, to use counsel’s description, ‘though perhaps without malice 
or bad faith in the tortious sense,’ was repellent of appeal or of any alternative but 


181 328 U. S. 234 (1946). 

*®8 See, ¢.g., Kihlberg v. United States, 97 U. S. 398, 402 (1878); cf. United States v. Moorman, 338 
U. S. 457, 461 (1950). 

*®8 See Saalfield v. United States, 246 U. S. 610, 613 (1918); cf. Ripley v. United States, 223 U. S. 
695, 702 (1912). 

#84520 U. S. 491 (1911), 222 U. S. 144 (1911), 223 U. S. 695 (1912). 

185 556 U. S. 11, 16 (1921). 
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submission with its consequences.” In neither case did the contract provide for 
appeal from the decision of the engineer in charge of the work. 

The Court of Claims has endeavored to formulate the exception for “implied bad 
faith” in several cases. In Bein v. United States,*® the court found that decisions 
of the contracting officer and the head of department on appeal were “so grossly 
erroneous that they amounted to bad faith.” Judge Madden, concurring,'** while 
recognizing that the distinction he suggested might be “only a verbal one,” urged 
that the administrative decision should not stand “when all the substantial evidence 
and all the relevant data normally considered in arriving at such a decision are 
against the decision.” The relation of administrative official to court, he said, should 
be that of jury to judge, or quasi judicial fact finder to court; “neither should be 
required to apply epithets to the other, as a condition precedent to jurisdiction.” The 
Court of Claims subsequently incorporated Judge Madden’s views into the concept 
of “implied bad faith”;®® and in one case Judge Madden, for the court, refused to 
apply “words such as ‘arbitrary,’ ‘capricious,’ or ‘bad faith,’” in setting aside the 
appellate decision of a head of department, holding “that unawareness of the prob- 
lem on the part of the deciding officer is an equally good reason why his decision 
should lack finality.”*°* 

In Penner Installation Corporation v. United States, 
but with the inconclusive result of affirmance by an equally divided Supreme Court. 
The case was decided against the Government on the merits, and then a motion 
for a new trial was held pending the decision of the Supreme Court in the Moorman 
case.'*! After the Moorman decision the Court of Claims reconsidered the Penner 
case, amended its findings to add a finding that “the decisions of the contracting 
officer and the head of the department on plaintiff's claim were arbitrary and so 
grossly erroneous as to imply bad faith,” made minor corrections, and rendered 


160 the matter came to a head, 


judgment against the Government for a slightly smaller amount than before. The 
finding of bad faith was based on three items; on one the Court of Claims found 
that the number of cubic yards of excavation was three times that found by the 
contracting officer. Five other smaller items had been decided at the time without 
any indication of arbitrary action, but the court concluded “from the record as a 
whole” that the “biased attitude” of the contracting officer affected all the items. 


156 yor Ct. Cl. 144, 158 (1943). 

157 1d, at 168-169. 

158 Needles vy. United States, 101 Ct. Cl. 535, 604-607 (1944); Loftis v. United States, 110 Ct. Cl. 551, 
610-611, 630, 76 F. Supp. 816, 827 (1948). 

*°° Henry Ericsson Co. v. United States, 104 Ct. Cl. 397, 429, 62 F. Supp. 312 (1945), cert. denied, 
327 U. S. 784 (1946). Accord: Climatic Rainwear Co. v. United States, 115 Ct. Cl. 520, 566, 88 F. 
Supp. 415, 425 (1950); see Madden, J., concurring in Beuttas v. United States, ror Ct. Cl. 748, 771 
(1944), reversed on the merits, 324 U. S. 768 (1945). 

*°° 114 Ct. Cl. 571, 86 F. Supp. 129 (1949), 116 Ct. Cl. 550, 89 F. Supp. §45 (1950), affirmed by an 
equally divided court, 340 U. S. 898 (1950). Cf. Ramseluis v. United States, 116 Ct. Cl. 612, 633, 90 
F. Supp. 547, 548 (1950); Great Lakes Dredge and Dock Co. v. United States, 116 Ct. Cl. 679, 684, 90 
F. Supp. 963, 965 (1950), 119 Ct. Cl. 504, 96 F. Supp. 923 (1951), cert. denied, 72 Sup. Ct. 624 (1952). 

*! Supra note 128. 
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The court asserted that bad faith on the part of a contracting officer could be found 
“when there is no substantial basis in the contract to support his ruling, or no 
substantial evidence to support it, or when his decision is grossly erroneous.” By 
such a finding the court meant “only that he has not in good faith discharged his 
duties as an impartial, unbiased judge,” and did not “impugn his fidelity to his 
employer.” 

The Government again took the matter to the Supreme Court in the Wunder- 


lich case,'®* where the Court of Claims had found only that the administrative treat- 
163 


‘ 


ment of the claim had been “arbitrary and capricious,” and “grossly erroneous. 
This time the Supreme Court reversed, three justices dissenting, but the opinion 
leaves it unclear whether anything more is settled than the verbal form in which 
the Court of Claims must make a finding of “bad faith.” The Supreme Court did 
not advert to the facts of the particular dispute, but said that “gross mistake implying 
bad faith” had been “equated” to “fraud,” that fraud meant “conscious wrongdoing, 
an intention to cheat or be dishonest” and must be alleged and proved. “Since there 
was no pleading of fraud, and no finding of fraud, and no request for such a finding,” 
there was no need to remand; if the evidence had shown fraud, the Court of Claims 
would have so found. 

The result is to make it clear that there must be a finding of “fraud.” But 
perhaps a finding in the words “gross mistake implying bad faith” might be 
“equated” to fraud. No help is given in determining what sort of situation falls 
within the verbal formula. Perhaps the Supreme Court has not decided anything 
except, to paraphrase Judge Madden,’ that the use of suitable epithets is a condi- 
tion precedent to the jurisdiction of the Court of Claims. On the other hand, if 


“conscious wrongdoing” were to be given its full flavor, no decision would be re- 
versible which was motivated by fidelity to the Government or by righteous wrath, 
or which was the result of moral myopia or even insanity. The matter is left at sea. 

Another problem not yet finally resolved is the extent to which a “final” ad- 
ministrative decision can be reopened administratively. Since the arbiter under the 
“Disputes” clause is also the responsible representative of the Government, there is 
ordinarily no provision for an appeal by the Government from a decision adverse to 
it. In view of that fact, and of the informality with which such decisions are some- 
times made, one might expect that such doctrines as “res judicata” and “the law of 
the case” would be treated more as guides to discretion than as inexorable com- 
mands.'** Where the contracting officer has directed the contractor to perform work 
in a certain manner, a succeeding contracting officer should not be permitted to 


**2 United States v. Wunderlich, 342 U. S. 98 (1951), reversing 117 Ct. Cl. 92 (1950). 

"8 fd, 117 Ct. Cl. at 167, 170, 219. Cf. Great Lakes Dredge and Dock Co. v. United States, supra 
note 160, 119 Ct. Cl. at 554, where the Court of Claims found a determination of equitable adjustment to be 
“arbitrary and capricious and not in accord with the contract requirements,” and the Supreme Court, 
after the Wunderlich case, denied certiorari. 

*** Supra note 157. 

*®° See Douglas Aircraft Co., W. D. B. C. A. No. 1392, 4 C. C. F. 60160 (1946); cf. Davis, 
ADMINISTRATIVE Law §§171-181 (1951). 
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reverse the decision to the contractor’s financial detriment.’** An unappealed de- 
cision that specifications had not been complied with, made early in the performance 
of the contract by the contracting officer on the ground, probably should not be 
reversed by the head of department a year later in an appeal from a decision on the 
cause of delay.’** Perhaps payments made on the basis of an unappealed decision 
should not be recouped.’®* But the literal language of the “Disputes” clause goes 
further and makes the unappealed decision “final and conclusive.”'® 

Bell Aircraft Corporation v. United States'™ illustrates the problem of the scope 
of that finality. The plaintiff, a cost-plus contractor, claimed that certain expendi- 
tures made before the contract was negotiated were properly to be deferred and 
charged as costs. If correct, the claim should have been paid periodically; the 
contracting officer had considered the problem and decided in plaintiff's favor, and 
several vouchers had been approved and paid. A successor contracting officer was 
then appointed, and he purported to render a decision that both past and future 
payments should be disallowed. Plaintiff appealed under the “Disputes” clause only 
as to the vouchers not yet paid, and lost; but the Court of Claims upheld the entire 
claim. One judge, dissenting, wanted to decide against the contractor on all the 
vouchers; another wanted to disallow only those never paid. The majority held that 


approval and payment was final even if erroneous; and it reviewed and upheld on 
the merits the claim on the unpaid vouchers. No point seems to have been made 
of the obvious desirability of consistent accounting, which might well have led to a 
ruling that a final decision on one voucher prevented reexamination of the same 


point in connection with later vouchers. 
Ill 


CONCLUSION 


A. The Finality Problem 

In the recent cases under the “Disputes” clause, the Supreme Court seems to have 
abdicated to the contracting agencies the responsibility for the fair and orderly settle- 
ment of disputes under Government contracts. Those agencies are left with ample 
power: it is hard to believe, for example, that the Court which decided the Moorman 
and Wunderlich cases would have difficulty in upholding an arbitration clause. But 
there is little hint that the Court is willing to participate and assist in the case-by-case 
development of a sound disputes procedure. 


19° T angevin v. United States, 100 Ct. Cl. 15, 40-41 (1943). 

1°7 Cf. B-W Construction Co. v. Unitéd States, 97 Ct. Cl. 92, 116-119 (1942); Dunn Construction 
Co., Army B. C. A. No. 1697, 4 C. C. F. 60478 (1948). 

1°8 Cf. Bell Aircraft Corp. v. United States, 100 F. Supp. 661, 690-694 (Ct. Cl. 1951), cert. granted, 
72 Sup. Ct. 646 (1952); Continental Aviation & Engineering Corp., Army B. C. A. No. 1403, 4 C. C. F. 
60525 (1948). But. cf. John Arborio, Inc. v. United States, 110 Ct. Cl. 432, 451, 76 F. Supp. 113, 116 
(1948). 

1°® See Littleton, J., dissenting in Clarke Bros. Construction Co., 103 Ct. Cl. 57, 92 (1945); Madden, 
J., dissenting in John Arborio, Inc. v. United States, 110 Ct. Cl. 432, 456-457, 76 F. Supp. 113, 119 
(1948). 

7° Supra note 168. 
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The Court’s opinions have a curiously laissez-faire tone, almost an archaic or 
nostalgic ring: “Respondents were not compelled or coerced into making the con- 
tract. It was a voluntary undertaking on their part.”""? Again, “parties competent 
to decide for themselves” are not “to be deprived of the privilege” of agreeing on 
the procedure for settling disputes.“** An uninformed reader might almost infer 
that the “Disputes” clause before the Court was the product of bargaining between 
the Government and the particular contractor. A more legitimate inference would 
be that the Court is prepared to enforce the clause literally, without too much regard 
for the commercial impact or fairness of the result. The recent “Disputes” cases 
have upheld Government contentions, but other cases suggest that the Government 
too must render the pound of flesh called for by the letter of the bond.’ 

So interpreted, the “Disputes” clause seems not to have provided a completely 
satisfactory procedure. The Court of Claims, like other courts faced with standard- 
ized contract clauses, has tried through the process of interpretation to reach sensible 
commercial results. Dissenting justices in the Supreme Court have supported the 
endeavor, but the majority seem to have insisted on administrative finality without 
examination of facts or consequences, referring vaguely to the possibility of relief 
in Congress. One result is a report that the General Accounting Office is concerned 
over the possibility that arbitrary administrative action may produce waste of 
Government funds.’** Another is the introduction in Congress of bills designed to 
overrule the Wunderlich case.’”° 

These are symptoms of dissatisfaction. But it may be more serious that after the 
“Disputes” clause has been in use for more than twenty years, it still produces pre- 
occupation with questions of jurisdiction, procedure, and the scope of review, be- 
clouding the consideration of the merits. Judge Frank once said that when arbitra- 
tion statutes attempt to choke off judicial discretion “litigation—which the arbitra- 
tion statutes are designed to reduce—is augmented.”**® It may well be that a 
similar situation obtains under the “Disputes” clause. 

The basic difficulty, as in so much Government activity, is to reconcile flexibility 
of administration with safeguards against arbitrary action. The contracting officer 
is in effect a party adverse to the contractor. To protect the Government he must 
be free to cooperate, to cajole, to dicker, to direct; but then it is hard to expect him 
to be a judge as well. So review is provided, first by the head of department, then, 
because he is too busy, by his representative, and finally by a Board of Contract Ap- 
peals. If the reviewing authority is the representative of the Government, trying to 
get the work done, decision again is likely to be rough-cut, and finality seems unfair. 

*72 United States v. Wunderlich, 342 U. S. 98, 100 (1951). 

*72 United States v. Moorman, 338 U. S. 457, 462 (1950). 

*78 Cf. United States v. Bethlehem Steel Corp., 315 U. S. 289 (1942); Muschany v. United States, 
324 U. S. 49 (1945). It is said that in arguing the latter case Government counsel unsuccessfully at- 
tempted to draw a distinction between administrative “discretion” and administrative “indiscretion.” 

74 See 20 U. S. L. WEEK 2227 (1951). 


78S. 2432, S. 2487, H. R. 6214, H. R. 6301 and H. R. 6338, 82d Cong., 2d Sess. (1952). 
*7® See Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978, 987 n. 32 (2d Cir. 1942). 
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But if it tries to act like a judge, in come all the paraphernalia of litigation—rules 
of procedure, hearings, delay, expense, precedents, and inflexibility. Make the job 
full-time, add security of tenure, and you have a court. 


B. Arbitration 


Arbitration preserves flexibility, but tries to assure impartiality by giving both 
parties a voice in the selection of the arbitrators. The principal difficulty in applying 
arbitration to Government contracts has been what appears to be a rather flimsy 
legal technicality. But if that disappears, other difficulties arise. Arbitration com- 
pulsory on either Government or contractor loses most of its appeal, and the most 
that seems likely to be acceptable to contracting agencies is a practice like that 
authorized by the Contract Settlement Act of 1944,’ leaving it to the agency's dis- 
cretion whether to submit to arbitration, except that the discretion might extend to 
agreements to submit future disputes. 

But if arbitration is authorized only in the discretion of the contracting agency, 
the experience under the Contract Settlement Act does not indicate that the authority 
would be widely used. Contracting officers might well fear a tendency to charge 
the long purse, and so long as the “Disputes” clause procedure is familiar and 
available, it is likely to be preferred. For the ordinary contractor is not in a position 
to take a firm position on such matters when bargaining with the Government, 
even in times of emergency. And only collusion among bidders could change such 
terms when offered in a peace-time invitation for competitive bids. 


C. Legislation 


Contrasting Congressional precedents for disputes procedure under Government 
contracts are found in Section 13 of the Contract Settlement Act of 1944 and in 


Section 108 of the Renegotiation Act of 1951.'7* Both insist on an initial decision 
by the negotiating agency, but provide against finality for that decision; both pro- 
vide that if the contractor seeks review the Government may counter with a claim 
that the initial decision was too favorable to the contractor. Both types of pro- 
vision seem to have worked fairly well, without producing an excess either of pro- 
cedural dissatisfaction or of litigation. 

If judicial review is to be eliminated, the Renegotiation Act provides a model. 
A decision of the contracting agency, with or without internal appeal, would be the 
mandatory first step, and that decision would be final unless within a prescribed 
time the contractor filed a petition for redetermination of his claim. To insure 
uniformity, all such petitions would be heard in a single administrative court like 
the Tax Court. The proceeding there would be a proceeding de novo, and the 
redetermination would not be subject to review by any other court or agency. An 
appropriate administrative court would be the Court of Claims; if it were selected, 

*"T Sec. 13(€), 58 Strat. 660 (1944), as amended, 41 U. S. C. A. §113(e) (Supp. 1951). 

78 See note 177 supra; Pub. L. No. 9, 82d Cong., 1st Sess. (1951), 50 U. S. C. A. App. §1218 
(Supp. 1952). 
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provision for concurrent jurisdiction of the district courts and for review by the 


Supreme Court on certiorari would be eliminated. 

The analogy of the Contract Settlement Act would require an initial decision 
by the contracting agency, followed alternatively by (1) appeal by the contractor 
to a special Appeal Board, (2) suit by the contractor in any appropriate court, or (3) 
arbitration by agreement of both parties. Contractors would be relieved from con- 
tractual provisions for administrative appeal and administrative finality, but the 
Administrator of General Services could require resort to administrative appeal 
within the agency. Awards to the contractor over a prescribed amount might not 
become final until approved by a reviewing authority within the agency. Findings 
of the contracting agency would be “prima facie correct,” but would not be binding 
on either the Appeal Board or the court. After a decision of the Appeal Board, 
suit could be brought in court as if no appeal had been taken. 

The procedure under the Contract Settlement Act seems unnecessarily complex. 
It could be simplified by eliminating the optional review by the Appeal Board. The 
essential features common to both the renegotiation and termination statutes could 
be preserved: all disputes, without distinction between law and fact, would have 
to be submitted to the contracting officer in the first instance, and his decision would 
be final if no review were sought within a prescribed time. Review within the 
agency might be required before the contractor could seek review elsewhere, but the 
agency decision, whether on fact or law, would have only prima facie validity; the 
reviewing tribunal, probably the Court of Claims, would have power to decide either 
more or less favorably to the contractor who sought review. 

Such provisions would give adequate protection to the contractor, and the possi- 
bility of losing the benefit of a partially favorable agency decision would provide a 
sufficient deterrent to contractor appeals. But it might be desirable to leave more 
room for the Government to reopen an unappealed decision of a contracting officer 
than the fraud exception in the Contract Settlement Act would permit.’ Limi- 
tation of the exception to fraud was justified there by the need for speedy recon- 
version from war production to civilian production; in a broader provision for all 
contract disputes the exception might be broadened to cover bad faith, arbitrary and 
capricious action, and gross error as well as fraud. 

Less close statutory analogies are found in the Arbitration Act 
Administrative Procedure Act.’ The Arbitration Act provides for minimal 
review for partiality, corruption, misconduct of the arbitrators, decision beyond their 
powers, or evident miscalculation or misdescription; such provisions are less appro- 
priate when the contractor has no voice in selecting the arbitrators. The Admin- 
istrative Procedure Act requires the reviewing court to substitute its judgment on 
questions of law, to set aside agency action which is “arbitrary, capricious, an abuse 


180 and in the 


*7° Secs. 6, 16, 58 Stat. 652, 664, 41 U. S. C. A. §§106, 116 (Supp. 1951). 
89 Secs. 10, 11, 61 STAT. 669 (1947), 9 U. S.C. A. §10 (Supp. 1951). 
8! Sec. 10, 60 Stat. 243 (1946), 5 U. S. C. A. §1009 (Supp. 1951). 
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of discretion, or otherwise not in accordance with law,” and, if the agency decision 
is reviewed on the record of an agency hearing provided by statute, to set aside 
action found to be “unsupported by substantial evidence” on review of “the whole 
record.” The Wunderlich case by implication holds that contract disputes are not 
subject to those provisions, perhaps under the statutory exception for agency action 


which is “by law committed to agency discretion.”"*? But the Administrative Pro- 


cedure Act provides a standard very close to that developed by the Court of Claims 


before the Wunderlich decision, if, as the Court of Claims thought, the “substantial 
evidence” rule is included in the concept of “arbitrary and capricious” action. If 
it is desired to treat Boards of Contract Appeals as quasi-judicial rather than com- 
mercial bodies, the Administrative Procedure Act provides an appropriate model 
for legislation. 
D. Contractual Reform 

Legislation may be necessary to change the procedure under contracts now out- 
standing, unless authority to make amendments to accomplish the same end is 
granted under the First War Powers Act.'** 
been suggested could be put into effect for future contracts by amendment of the 
standard “Disputes” clause. Such action would have the advantage that it would 
not be so inflexible as legislation, and it could reflect the experience of the contracting 


But many of the changes which have 


agency with particular types of problems. 

The following clause is suggested as an example. It is drawn to reflect some of 
the policies of the Contract Settlement Act. Changes from the present clause are in 
italics: 


Disputes —Except as otherwise provided in this contract, any, dispute arising und@ 
this contract which is not disposed of by agreement shall be decided by the Contracting 
Othicer, who shall reduce his decision to writing and mail or otherwise furnish a copy 
thereot to the Contractor. Within 30 days from the date of receipt of such copy, or, if no 
copy has been furnished, within go days after making a written demand for such copy, 
the Contractor may appeal by mailing or otherwise furnishing to the Contracting Officer 
a written appeal addressed to the Secretary, and the decision of the Secretary or his 
duly authorized representative for the hearing of such appeals shall be final and con- 
clusive unless within 90 days after receiving notice of the determination of the appeal, or, 
if the right of action has not then accrued, within go days after the right of action first 
accrues, the Contractor brings suit against the United States on a claim to which the 
decision relates. If no such appeal is taken, the decision of the Contracting Officer shall 
be final and conclusive on the Contractor, and shall be final and conclusive on the Gov- 
ernment unless fraudulent, arbitrary, capricious, or so grossly erroneous as to imply bad 
faith. In connection with any appeal proceeding under this clause, the Contractor shall 
be afforded an opportunity to be heard and to offer evidence in support of its appeal. 
Pending final decision of a dispute hereunder, the Contractor shall proceed diligently 
with the performance of the contract and in accordance with the Contracting Officer’s 
decision. 


282 Cf. Davis, ADMINISTRATIVE Law §240 (1951). 
188 Title II, 55 SraT. 839 (1941), as amended by 64 Stat. 1257 (1951), 50 U. S. C. A. App. §611 
(Supp. 1952); see 16 Fev. Rec. 2623 (1951), 32 Cove Fep. Recs., Part 438, supra note 79. 











ARBITRATION AS AN AID IN THE ENFORCEMENT 
OF THE ANTITRUST LAWS 


James V. Hayes* 


This article is concerned only with the use of arbitration as an instrument in the 
enforcement of decrees entered under the antitrust laws. It will consider (a) 
whether a court possesses the power to order an arbitral system to give effect to the 
provisions of its decree, and (b) the advisability of so doing. 


I 
DIFFICULTIES IN THE ENFORCEMENT OF ANTITRUST DECREEs 


Probably the chief deficiency in the administration of the antitrust laws is the 
difficulty of enforcing decrees, both consent and litigated decrees. There are two 
methods by which enforcement effect can be given to an antitrust decree. The first 
and direct procedure is the institution of contempt proceedings. Such proceedings 
are by their very nature cumbersome, lengthy, and expensive. They must be litigated 
either before the court or before a master appointed by the court. To sustain its 
burden the Government may have to prove a course of conduct involving numerous 
transactions in various parts of the country.’ Being penal in character strict rules 


*C.P.A., state of New York, 1922; LL.B. 1924, Fordham University Law School. Member of the 
law firm of Donovan, Leisure, Newton, Lumbard and Irvine, New York City. Member of the New 
York and District of Columbia bars. Co-author [with Francis P. LeBuffe, S. J.] of JuRispRUDENCE (3d ed. 
1938) and THe AMERICAN PHILosopHy or Law (4th ed. 1947). Contributor to Fordham Law Review, 
Cornell Law Quarterly, Arbitration Journal, and other reviews. 

1 INVESTIGATION OF CONCENTRATION OF Economic Power, Morion Picture Inpusrry (TNEC Mono- 
graph 43, 1941). For the same conclusion, see Comment, Legislation by Consent in the Motion Picture 
Industry, 50 YaLe L. J. 854, 875 (1941). 

“Moreover, a legal victory is one thing; its practical realization in the reform of the industry is 
something else. The court lays down the law; but it possesses no facilities for seeing that the terms 
of the decree are carried out. It has plenary power to punish for contempt but it lacks means for 
discovering that its orders are not obeyed. If the victory in court is to make a difference in the conduct 
of the industry, the decree must be policed. Thus the problem is thrown back upon the enforcement 
agency which, save for the opportunity to invoke contempt, is exactly where it was before the trial 
began. Actually the (anti-trust) Division, as at present financed and staffed, is quite unable to under- 
take a task of such magnitude in the oversight of industrial activity. As matters currently go, the decree 
of the court—whether for or against the Government—is looked upon as ending the case. The de- 
fendants, as law-abiding citizens, are presumed to amend their practices and give no further cause for 
complaint. The Division moves its personnel to another troubled spot along the industrial front. 

“The task of policing falls to the industry itself. Without a court to guide and Justice to super- 
vise, the wrongdoer is left to mend his own way.” Contempt has been but infrequently used as an 
enforcement weapon. ANTI-TRUsT IN AcTION 77 (TNEC Monograph 16, 1941). 

Although it has never happened in an antitrust case, under Fed. Rules Civ. Proc. Rule 71, 28 
U. S. C. A. (1950) a person aggrieved by a defendant's violation of a decree may sometimes bring 
contempt proceeding himself even though he was not a party to the action. In Woods v. O'Brien, 78 
F. Supp. 221 (D. Mass. 1948) a tenant was allowed to hold his landlord in civil contempt for violating 
a permanent injunction obtained by the Housing Expediter. This case is distinguishable from the 
usual antitrust situation because the injunction named the complainant as the one not to be evicted. 
In the antitrust field the defendant’s competitors who are supposed to be benefited are not customarily 
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of evidence apply. An appeal lies from the court’s decision and final determination 
may not be reached for years. In the meantime the questioned practices may con- 
tinue. At any rate their continuance is under the control of the defendants who may 
feel that the abandonment of them might be construed as an admission. Further, the 
Antitrust Division does not have adequate personnel to police its decrees. Its 
manpower is for the most part engaged in the investigation of complaints and in 
the maintenance of numerous criminal and equity actions, a substantial number 
of which fall into the category of the Big Case.? In the light of these considerations 
it is not surprising that the record of the use of contempt proceedings to enforce 
antitrust decrees is not impressive.® 

The second and indirect method of giving enforcement effect to antitrust decrees 
is by their use as evidence in treble damage actions instituted by persons affected 
by the practices banned by the decree.* Consent decrees entered before the taking 
of testimony, however, may not be received as evidence in a treble damage suit. 
Such a suit has little enforcement effect and the plaintiff must prove his case 
as fully as if the Government action had never been brought. It is only treble 
damage suits brought against defendants who are parties to a litigated Government 
decree that have any substantial enforcement effect and it is clear that the prior 
Government decree will not be received in evidence in many such cases.° Further 
even in those cases years are consumed in pre-trial procedures and discovery before 
the case is ready for trial, and from the judgment entered an appeal lies. At best 
private antitrust suits are expensive and time consuming for all parties, and the 
results are most uncertain.® 





named in the decree. 

If the decree specifically retains jurisdiction to allow an aggrieved third person to apply to the court 
for relief, such person may sue in his own capacity. United States v. Paramount Pictures, Inc., 75 F. Supp. 
1002 (S. D. N. Y. 1948). Where the decree fails to do so, the only resort of such a person is to intervene 
by permission under 28 U. S. C. A. Rule 24(b). United States v. Paramount Pictures, Inc., supra; cf. 
United States v. Bendix Home Appliances, 10 F.R.D. 73 (S. D. N. Y. 1949). Permission to intervene 
after the issuance of the decree is unusual though obtainable to protect otherwise unprotectable rights. 
Wolpe v. Poretsky, 144 F.2d 505, cert. denied, 323 U. S. 777 (1944). 

? Suggestions for improving the handling of trials of antitrust cases to save time and yet obtain 
definitive decisions are advanced in Procedure in Anti-Trust and Other Protracted Cases, Judicial Confer- 
ence of the United States, 1951, and McAllister, The Big Case: Procedural Problems in Antitrust Litigation, 
64 Harv. L. Rev. 27 (1950). 

®See note 1 supra. 

“38 Star. 731 (1914), 15 U. S.C. A. §16 (1951) (Clayton Act, Section 5) provides in part: 

“A final judgment or decree rendered in any criminal prosecution or in any suit or proceeding in 
equity brought by or on behalf of the United States under the antitrust laws to the effect that a 
defendant has violated said laws shall be prima facie evidence against such defendant in any suit or 
proceeding brought by any other party against such defendant under said laws as to all matters 
respecting which said judgment or decree would be an estoppel as between the parties thereto: Provided, 
This section shall not apply to consent judgments or decrees entered before any testimony has been 
taken.” 

® See Emich Motors Corp. v. General Motors Corp. 340 U. S. 558 (1951) for an examination of 
the problems in determining the admissibility and the scope and effect of litigated decrees. 

* Donovan and Irvine, Proof of Damages under the Antitrust Law, 88 U. oF Pa. L. Rev. 511, 524 
(1940): “In providing for treble damages under the anti-trust laws, Congress had clearly in mind 
the extreme difficulty of maintaining a private suit under those laws. The experience over the past 70 
vears suggests that Congress underestimated the enormity of the task assumed by a plaintiff seeking three- 
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Not the least of the difficulties in any of these procedures is that the practices 
enjoined are not always described with nicety and clarity. Some decrees do little 
more than enjoin the defendants from violating the antitrust laws. Enforcement 
proceedings are thus little different from an original proceeding. Other existing 
decrees contain specific and clear or relatively clear directions as to the future con- 
duct of the defendants bound thereby. The difference between these types of decree 
is important in any consideration of the use of arbitration as an aid in the enforce- 
ment of these laws. When a decree does no more than enjoin the defendants from 
violating the antitrust laws, arbitration as a means of enforcement has little to offer. 
The decree couched in specific language, however, supplies a norm over and above 
that contained in the law by which to judge whether the defendants have conformed 
their conduct to its provisions. To determine compliance it is not necessary to apply 
the basic principles of the antitrust laws. In such cases the well-informed layman 
sitting as an arbitrator can as readily and accurately judge the conformity of the 
defendants’ conduct to the specific provisions of the decree as can a court possessed 
of no special experience or skill in the particular industry. It is only with respect to 
such decrees that arbitration can play a part. 

The need for more effective enforcement procedures grows in large part out of 
the fact that the immediate intended beneficiaries of an antitrust decree are usually 
those competitors who have been adversely affected in their businesses by the illegal 
conduct of the defendants. It is they who are directly injured by any continuance 
of the proscribed conduct. If an antitrust decree is framed in broad general language 
it may well be that the only effective remedy available to such a competitor is com- 
plaint to the Antitrust Division in the hope that the Division will institute a contempt 
proceeding. Where, however, an antitrust decree prescribes specific future affirma- 
tive acts or proscribes specific future negative acts on the part of the defendants it 
would appear that some expeditious and effective weapon should be forged which 
could be wielded by the injured third person without resort to the Antitrust 
Division. So far as enforcement is concerned such a procedure would be vastly 
preferable to the maintenance of a contempt proceeding. 

The experience with a system of arbitration in the motion picture industry, which 
is treated in some detail below, suggests that arbitration is, at least, one speedy, 
inexpensive and effective method to secure enforcement of an antitrust decree. It 
is not within the scope of this article to describe in detail any particular system of 
arbitration, ¢.g., to discuss such questions as the character of the arbitrators and 
whether they should be lawyers or economists or businessmen experienced in the 
particular industry, the number of arbitrators, the administration of the arbitral 


fold damages. Even a cursory examination of the cases will show that most combinations have 
been cleverly concealed behind an exterior of plausible legality. The initial problem merely of proving 
their existence is one which few persons can afford to undertake. If the existence of the combination 
is shown, the complicated factual and economic problems presented are equally disturbing to a private 
litigant. In establishing the nature of the combination and the cause of his injury, the Court holds 
the plaintiff to a high degree of definite proof. It is therefore not surprising that in spite of the liberal 
trend of the decisions dealing with proof of damage the number of recoveries has been small.” 
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system, the existence of an appeal board similar to that which existed during the life 
of arbitration in the motion picture industry, the method of financing the system, 
and other related matters. It may well be that no one system will fit all industries 
and that, if a court decides to prescribe the use of arbitration, the arbitral system 
will have to be custom-tailored to the particular industry. This is an advantage 
rather than a drawback since the adaptability of arbitration to varying conditions 
and circumstances is one of its chief attractions. 

Consideration will be limited, therefore, to the basic questions as to whether a 
court entering an antitrust decree has the power to compel the defendants to arbi- 
trate at the demand of third persons questions which may arise as to violations by 
defendants of the provisions of the decree and, if so, whether it is wise to do so. 

Arbitration is not proposed as a panacea. It, too, has its shortcomings. Ob- 
viously not every question of compliance is susceptible of determination by arbitra- 
tion. Obviously, too, arbitration cannot eliminate the contempt remedy in a proper 
case. What is proposed is the use of the arbitral method to enable third persons 
affected by the failure of defendants to comply with the provisions of a decree to 


obtain a speedy and effectual remedy, thus lessening, if not eliminating, the need 


for expensive and lengthy treble damage actions. 
I] 


Tue Power oF THE Court TO CoMPEL ARBITRATION 


There is no doubt that a court can approve an agreement by the Government 
and defendants to establish a system for arbitrating future disputes arising under 
the decree.* Such a provision, however, could not limit private parties to the use 
of the arbitral system. The arbitration remedy must be optional with the private 
party. Else a deprivation of the statutory right to treble damages in a particular 
case would result.” This basic rule applies whether the decree providing for arbitra- 
tion is a consent or litigated decree. 

Whether a court has power to decree that defendants in a Government antitrust 


* The consent decree drawn up by the parties themselves, though not usually extensively modified by 
the court, is not a mere contract of the parties but a formal judicial act. United States v. Swift & Co., 
286 U. S. 106, 115 (1932). If the pleadings alleged appropriate violations of the law, the court gets 
sufficient jurisdiction to approve a consent decree and bind the parties even though no proof has been 
taken. Swift & Co. v. United States, 276 U. S. 311, 329 (1928). It has been held that setting up in 
consent decrees “broad codes” covering matters not closely connected with antitrust violations may be 
error but it is not jurisdictional and therefore not reviewable. Swift & Co. v. United States, supra, But 
see United States v. New York Coffee and Sugar Exchange Inc., 263 U. S. 611, 621 (1924): 

“The Government in effect asks this Court to enforce rules and regulations for the conduct of 
the Sugar Exchange which shall prevent the future abuse of its lawful functions. This is legislative and 
beyond our power.” There the Government failed to prove that the defendant had violated the antitrust 
laws though it did show that the defendant's practices were susceptible of unfair use by others. While 
the case did not involve a consent decree it is interesting to speculate if this earlier Supreme Court would 
have found “broad codes” imposed by a consent decree to be beyond its jurisdiction. 

* United States v. Paramount Pictures, Inc., 334 U. S. 131, 176 (1948): “The use of the system would 
not, of course, be mandatory. It would be merely an auxiliary enforcement procedure, barring no one 
from the use of other remedies the law affords for violations either of the Sherman Act or of the decree 
of the court.” 
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suit shall be compelled to arbitrate future disputes and to be bound by awards, in- 
cluding awards for money damages, has never been expressly decided. Prior to 
the decision of the Supreme Court in the Paramount case® it appears to have been 
generally accepted that no such power existed and that to bring it into being 
legislative action would be necessary, the doubt as to power being based possibly 
on the ground that to grant arbitrators the broad powers necessary for their effective 


operation would be an abdication of judicial authority“? This belief, though 


general, was not based on any decided cases for there were none. As appears below 
we get some light from the Supreme Court’s decision in the Paramount case. Aside 
from that decision, however, it would seem on principle that when a court of equity 
has jurisdiction over the parties and the subject matter it can use any effective means 
that do not violate fundamental rights to secure compliance with its decree. 

If a court which has found violations of the antitrust laws can direct a defendant 
to discontinue branches of its business or to divest itself of a large part of its assets 
or to avoid forever certain modes of conduct," then it seems clear enough that a 
court could direct a defendant to continue certain types of conduct or to refrain 
from other types of conduct upon the condition that it would arbitrate at the 
demand of third persons adversely affected thereby any question as to whether it 
had failed to obey the decree. 

The only case which discusses the power of a court to set up an arbitral system 
through the medium of an antitrust decree is United States v. Paramount Pictures, 
Inc.\* The Paramount case was instituted in 1938 and a consent decree was entered 
in November 1940.'* That decree provided for a system of arbitration of disputes 
arising out of alleged violations of the decree."* The decree was final and it pre- 
cluded the Government from seeking any additional relief, suth as divestiture, for 
a period of three years.'° The Government reopened the case in 1944 before a 
statutory court. That court, in its opinion, spoke highly of the work of the arbitra- 

* United States v. Paramount Pictures, Inc., 334 U. S. 131 (1948). 

*° Mid-West Theatres Co. v. Cooperative Theatres of Michigan, Inc., 43 F. Supp. 216 (E. D. Mich. 
1941) suggests a legislatively constituted administrative agency; United States v. Paramount Pictures, 
Inc., 66 F. Supp. 323, 333 (S. D. N. Y. 1946). Donovan and McAllister, Consent Decrees in the 
Enforcement of Federal Antitrust Laws, 46 Harv. L. Rev. 885, 915 (1933) proposes an arbitral enforce- 
ment system but indicates that enabling legislation would be required. Legislation by Consent in the 
Motion Picture Industry, 50 YALE L. J. 854, 870 (1941): “It is questionable whether such arbitration 
could have been imposed upon losing defendants if the Government had won its suit. The Sherman 
Act gives the courts power to enjoin or otherwise prohibit illegal practices and it might be doubted 
if this could be extended to allow for organization and operation of arbitration machinery.” 

Probably the reason behind this position is the similarity between the proposed arbitration boards and 
the usual administrative agency which is always legislatively constituted. 

** “Divestiture or dissolution must take account of the present and future conditions in the particular 
industry as well as past violations, It serves several functions: 

(1) It puts an end to the combination or conspiracy when that is itself the violation. 
(2) It deprives the anti-trust defendants of the benefits of their conspiracy. 
(3) It is designed to break up or render impotent the monopoly power which violates the Act.” 
Schine Chain Theatres, Inc. v. United States, 334 U. S. 110, 128-129 (1948). 
1966 F. Supp. 323 (S. D. N. Y. 1946), modified, 334 U. S. 131 (1948). 


18 3 CCH Trape Rec. Serv. €25,558. 147d. §XXII. 
257d. §XXI. 
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tion system set up under the 1940 consent decree and of the savings of time and 
money under arbitration as compared with court actions. As to the form of the 
decree to be entered pursuant to its decision the court said:’ 

The decree shall also provide for arbitration of disputes as to bids, clearances, runs, 
and any other subjects appropriate for arbitration in respect to all parties who may consent 
to the creation of such tribunals for adjustment of such disputes. It shall also provide for 
an appeal board generally similar to the one created by the consent decree as to any 
parties consenting thereto. It shall make such disposition of the provisions of the 
existing consent decree signed November 30, 1940, as may be necessary in view of the 
foregoing opinion. 

The court was of the opinion, however, that it could not compel arbitration without 
the consent of the parties, saying :"7 

It would seem to follow that we cannot bind any parties to subject themselves to the 
arbitration system or the board of appeals set up in aid of it without their consent, even 


though we may regard it as desirable that such a system, in view of its demonstrated use- 
fulness, should be continued in aid of the decree which we propose to direct. 


The Supreme Court affirmed in part and reversed in part, the majority saying :"* 


We agree that the government did not consent to a permanent system of arbitration 
under the consent decree and that the District Court has no power to force or require 
parties to submit to arbitration in lieu of the remedies afforded by Congress for en- 
forcing the anti-trust laws. But the District Court has the power to authorize the main- 
tenance of such a system by those parties who consent and to provide the rules and 
procedure under which it is to operate. The use of the system would not, of course, be 
mandatory. It would be merely an auxiliary enforcement procedure, barring no one from 
the use of other remedies the law affords for violations either-of the Sherman Act or of 
the decree of the court. Whether such a system of arbitration should be inaugurated is 
for the discretion of the District Court. 


Thus the majority clearly held that the lower court could not bind third parties 
to use an arbitration system since that would deprive them of their other legal 
remedies. The majority also held that the lower court could not “require parties to 
submit to arbitration in lieu of the remedies afforded by Congress for enforcing the 
anti-trust laws.” 

By its language the majority may have meant that no remedy other than the 
established legal remedies, to wit, contempt or treble damage suits, may be used to 
enforce the terms of the decree, or it may have meant that an arbitral system could 
not be established without consent which would be a substitute for the established 
remedies as a method of enforcement. Since the words “in lieu of” mean “in place 
of” or “instead of” it would seem that it was the latter meaning which the court 
had in mind. If this be so it would seem clear that the majority did not deny 
that the lower court was possessed of the power to provide in its decree for the 

*© United States vy. Paramount Pictures, Inc., 66 F. Supp. 323, 359 (S. D. N. Y. 1946). 


** 4d, at 333. 
** United States v. Paramount Pictures, Inc., 334 U. S. 131, 176 (1948). 
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establishment of an arbitral system, regardless of the consent of the parties, provided 
resort to other established legal remedies was fully preserved. 

In his dissent Mr. Justice Frankfurter clearly states his opinion that the lower 
court could order arbitration without the consent of the defendants, saying :’ 


Accordingly, I would affirm the decree except as to one particular, that regarding an 
arbitration system for controversies that may arise under the decree. This raises a pure 
question of law and not a judgment based upon the facts and their significance, as are those 
features of the decree which the Court sets aside. The District Court indicated that “in 
view of its demonstrated usefulness” such an arbitration system was desirable to aid in 
the enforcement of the decree. The District Court, however, deemed itself powerless 
to continue an arbitration system without the consent of the parties. I do not find such 
want of power in the District Court to select this means of enforcing the decree most 
effectively, with the least friction and by the most fruitful methods. A decree as detailed 
and as complicated as is necessary to fit a situation like the one before us is bound, even 
under the best of circumstances, to raise controversies involving conflicting claims as to 
facts and their meaning. A court could certainly appoint a master to deal with ques- 
tions arising under the decree. I do not appreciate why a proved system of arbitration, 
appropriate as experience has found it to be appropriate for adjudicating numberless 
questions that arise under such a decree, is not to be treated in effect as a standing master 
for purposes of this decree. See Ex parte Peterson, 253 U. S. 300. I would therefore 
leave it to the discretion of the District Court to determine whether such a system is not 
available as an instrument of auxiliary enforcement. With this exception I would afirm 
the decree of the District Court. 


The statutory court, on remand, did not exercise the discretion which Mr. 
Justice Frankfurter said that it had. Again it suggested arbitration without 
ordering it, saying :*° 


The arbitration system and the Appeal Board which has been a part of it have been 
useful in the past and as we understand it have met with the general approval of the 
plaintiff and of those defendants who have agreed to it. In our opinion it has saved 
much litigation in the courts and it should be continued. Accordingly, the three major 
distributor-defendants and any others who are willing to file with the American Arbitra- 
tion Association their consent to abide by the rules of arbitration and to perform the 
awards of arbitrators, should be authorized to set up an arbitration system with an ac- 
companying Appeal Board, which will become effective as soon as it may be organized 
after the decree to be entered in this action shall be made, upon terms to be settled by 
the court upon notice to the parties to this action. 


There is a ring of realism to Mr. Justice Frankfurter’s dissent and, as mentioned 
above, the majority does not appear to have passed on the precise point. Whether 


an arbitral system be considered as a “standing master” as he suggests or as an exercise 
of the inherent power of a court of equity to fashion its judgments to the end sought, 
it would seem that a court has the power to direct defendants to arbitrate, at the 
request of a third party, questions involving alleged violations of the provisions of a 
decree, and that an arbitrator, acting under an arbitral system established by a court, 


297d. at 181. 
7° United States v. Paramount Pictures, Inc. 85 F. Supp. 881, 899 (S. D. N. Y. 1949). 
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would have the power to assess damages or to direct either affirmative or negative 
action as prescribed in the decree if he found that the defendants violated its 
provisions. 

The constitutional right. to a trial by jury would not be invaded by the establish- 
ment of such an arbitral system. That right does not exist in equity.2* Once an 
equity court takes jurisdiction of a matter, it retains its usual procedure even though 
subsequent acts, considered separately, would give rise to a trial by jury.°? An . 
arbitration proceeding under a decree would, in effect, be equivalent to a proceeding 
in equity to enforce the terms of a decree and not a common law action. Requiring 
the defendants to pay money damages to a third party for violation of the decree 
or to take some specific action with respect to such third person is no more 
than rendering effective a decree already entered.” Nor would the establishment 
of an arbitral system be an unwarranted delegation of judicial authority. The powers 
that would be given to the arbitrators would be no broader than the powers which 
a district court can give a master under Rule 53 of the Federal Rules of Civil 
Procedure.** And it should, perhaps, be mentioned that the type of arbitration pro- 
cedure suggested contemplates review of the arbitrator’s actions by the court which 
entered the decree. 

lll 
ARBITRATION IN THE Motion Picture INpustry 

In the abstract arbitration seems to offer a swift, cheap and fair way of allowing 

those most interested in the enforcement of a decree to police it and at the same 


time protect their own interests. Since, however, the theorist frequently brushes off 


aspects of an idea which would give pause to the man in the market place, we 
must be careful lest we produce an unwanted orphan. Fortunately, we have the 
results of more than three years’ actual experience under an established system of 
arbitration in the motion picture industry which we can analyze and examine for 
unthought of “bugs.” 

The Motion Picture Tribunal, as it was called, was set up pursuant to the consent 
decree of November 20, 1940, entered into by the Government and five major 
corporations who together represented a very substantial part of the production, 


**U S. Const. AMEND, VII. “In suits at common law where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise 
re-examined in any Court of the United States, than according to the rules of the common law.” 
Barton v. Barbour, 104 U. S. 126 (1881). 

*2 Barton v. Barbour, 104 U. S. 126 (1881). The Supreme Court reaffirmed the doctrine of this 
case as late as 1950 in United States v. Louisiana, 339 U. S. 699. 

*° These arbitration procedures are closely analogous to proceedings in equity to punish for civil 
contempt for violations of the decree. There is nothing novel about requiring in such cases that the 
fine be paid to the injured party. Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 448 (1911). 
In United States v. United Mine Workers of America, 330 U. S. 258, 304 (1947) the Supreme Court 
reafirmed the Gompers case saying: “Where compensation is intended, a fine is imposed, payable to the 
complainant. Such fine must of course be based upon evidence of complainant's actual loss ... .” 

*“Fep. R. Civ. P. 53, 28 U. S. C. A. (1950). 
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distribution, and exhibition of motion picture films.” The decree outlined specific 
trade practices which were to be eliminated, changed the usual business methods 
concerning others, and prohibited still others unless practiced in a reasonable way. 
With respect to the system of arbitration established by the decree, the American 
Arbitration Association agreed to provide facilities in thirty-one film exchange areas 
throughout the country and also to supervise their operation. Any exhibitor who 
agreed to be bound by the award could complain against any distributor. Provision 
was made for any interested party to intervene in an arbitration. Likewise the decree 
included a provision allowing exhibitors and distributors by agreement to use the 
arbitration facilities to settle any questions arising between them on any matter.”® 

A final Appeal Board was set up and appointments to it were made by the 
district court which approved the decree. The rules of procedure were designed to 
avoid delay and expense without sacrificing substantial rights. Finally, the court 
retained jurisdiction to punish violations of an arbitrator’s award." Since neither 
the American Arbitration Association nor exhibitor complainants were parties to the 
decree, only the Government could move to punish such violations. The Depart- 
ment of Justice set up a special unit to aid exhibitors in enforcing their rights and 
generally to oversee the operation of the arbitral system.** Thereby the practical 
everyday working of the decree was closely policed. 

Before looking at the accomplishments of the Motion Picture Tribunal from 
the viewpoint of bare statistics it is here pertinent to set forth the considered opinion 
of the statutory court on its success. One of its “conclusions of fact” in the reopened 
case after the three year trial period had elapsed reads:** 


The arbitration system created by the Consent Decree of November 20, 1940, has 
demonstrated its usefulness in dealing with exhibitor’s complaints of unreasonble clear- 
ance and if extended to cover differences which may occur under the system to be 
established by the Decree herein, will be effective and result in quick and expeditious 
decisions and a saving of time and money. 


Speaking generally the court noted :*° 


. .. these Tribunals have dealt with trade disputes, particularly those as to clearances and 
run, with rare efficiency as both government counsel and counsel for other parties have 


conceded. 


We strongly recommend that some such system be continued in order to avoid cumber- 


*° 3 CCH Trave Rec. Serv. €25,558. In the then pending suit there were eight defendants three of 
whom decided not to enter into the consent decree. The decree was made conditional on the success- 
ful prosecution of the three non-signers by June 1, 1942. It also provided for a three year trial 
period after which any party could withdraw and the Government could renew the suit. Even though 
the condition with respect to the three non-consenting defendants was not complied with, the signing 
defendants nevertheless continued to live up to the terms of their agreement. 
7° 3 CCH Trape Rec. Serv. €25,558, Rules of Arbitration and Appeals, §XX; Hayes, Provisions of 
the Consent Decree, 5 Arb. J. 15, 24 (1941). 

27 3 CCH Trape Rec. Serv. 25,558, §XXIII. 

*® Department of Justice Release, Jan. 16, 1941. 

?° United States v. Paramount Pictures, Inc., 70 F. Supp. 53, 71 (S. D. N. Y. 1946). 


°° ld. at 76. 
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some and dilatory court litigation and to preserve the practical advantages of the Tribunals 
created by the Consent Decree. 


These conclusions are amply supported by the cold figures. During the three 
year operation of the Tribunal, 416 complaints were filed, 283 awards were made, 
122 appeals were taken, and 111 appellate decisions handed down. A total of 132 
cases were settled before award. There is, of course, no method of determining 
the number of controversies that were ironed out without resort to the Tribunal 
that would not have been satisfactorily concluded had the arbitration facilities not 
been available. Of the cases terminated by award, exhibitors won 177 and dis- 
tributors 106, of the appeals, 65 ended in favor of exhibitors and 46 in favor of the 


distributors.** 

An interesting general comparison is afforded by considering that from 1890 
when private parties were first given the right to sue for treble damages under the 
antitrust laws until the time of the motion picture consent decree, approximately 
175 cases of private suits are found as reported decisions. These embrace almost go 
different fields of commerce. The plaintiffs recovered in only 13 of these cases. 
Once again we have no way of determining the number of cases settled favorably 


to plaintiffs.** 

A specific indication of the effectiveness of the arbitral system established by the 
consent decree is apparent from the following facts. From about 1925 when the 
motion picture business became a major industry in this country until operations 
began under the consent decree in 1940, there were approximately 184 complaints 
filed in court against industry members charging violation of the antitrust laws and 
seeking equitable relief or treble money damages or both. From 1940 to 1945, the 
approximate dates of the effective life of the arbitral system of the consent decree, 
there were about 63 such complaints filed. Since the lapse of the consent decree until 
the present, #.¢., from 1946 through 1951, there have been at least 303 antitrust com- 
plaints filed against the industry. Most of these, moreover, have sought treble 
damages, not simply injunctions." 

During the six months period, February 1 to July 31, 1942, #.c., the twelfth to 
eighteenth month of the Tribunal’s existence, the average cost including cost of 
stenographer for each arbitration totaled $58.23 for an exhibitor complainant. This 
figure does not include the costs of appeal nor the complainant’s attorney's fees. On 
the same basis the average cost to a distributor defendant was $29.64. The dis- 
parity is explained by the fact that in many cases several distributors were joined and 
their costs were divided. 

The five consenting distributors by the terms of the consent decree bore the cost 


*1 Record on Appeal to the Supreme Court of the United States, United States v. Paramount 
Pictures, Inc. (p. 1859). At the time of this testimony one case had been reopened, hence the dis- 
crepancy between the total complaints on the one hand and the total awards and settlements on the 
other. 

*? Donovan and Irvine, Proof of Damages under the Antitrust Law, 88 U. or Pa. L. Rev. 511, 524 
(1940). 

28 Communication from Motion Picture Association, Jan. 11, 1952. 
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of establishing and operating the whole arbitration system, exclusive of arbitrators’ 
fees, the cost for the first year being $300,000.** This figure is high because the 
decree required that separate offices be staffed and maintaind in thirty-one different 
cities across the country. If the established nationwide facilities of such an organiza- 
tion as the American Arbitration Association were used, the costs would then be cut 
down to the level of the usual commercial arbitration cases.** 

No final appraisal can be made of the worth and effectiveness of the Motion 
Picture Tribunal unless the opinions of those intended to be helped and protected 
by it are consulted. The Tribunal was designed to afford to the exhibitors with 
whom the consenting distributors dealt daily a speedy, inexpensive means to compel 
the defendants to comply with the provisions of the decree. Many of the exhibitors 
of the country are united in large trade associations. Though not parties to the 
action in which the decree was entered, these associations were kept informed of 
the progress of the negotiations leading to that decree and made known their 
feelings concerning the various proposals. Generally they were opposed to the 
decree. Many of the changes in trade practices wrought by the decree were not to 
their liking. The provisions for arbitration did not appeal to them. Perhaps their 
experience with the arbitration tribunals which had existed under the old Uniform 
Licensing Agreement had left them wary of such a procedure.*® Whatever the 
reasons for their reluctance to endorse the Tribunal at the time the consent decree 
was entered, experience with it and the turmoil created by the abolition of arbitra- 
tion as a result of the Paramount case have made the exhibitors at present the firmest 
boosters for industry-wide arbitration. 

The Theatre Owners of America, one of the two largest independent exhibitor 
associations, adopted a resolution, at its convention in Houston, Texas, in October, 
1950, authorizing its president to invite the presidents of the several producing and 
distributing companies to attend a meeting at an early date for the purpose of dis- 
cussing the formulation of an industry arbitration system.*° In January 1951, 
a nationwide poll of exhibitors showed 89.1 per cent of those polled to be in favor 
of arbitration to dispose of industry disputes.** Chief among the reasons given was 
the difficulty of applying the terms of the new decrees in the Paramount case to 
specific situations. The exhibitors felt that with an arbitration panel easily accessible 
there would be less doubt about their rights and thus more certainty in their business 
plans.*™ Similarly in June, 1951 the national convention of Allied States Associa- 

°° Warburg, Second and Third Quarterly Reports of the Motion Picture Arbitration Tribunals, 5 
Ars. J., 286, 289 (1941). 

** Although the American Arbitration Association’s present regulations base the fee upon the amount 
in dispute (CoMMERcIAL ARBITRATION RuLeEs, €47, AMERICAN ARBITRATION ASSOCIATION) it is possible 
that an arrangement could be worked out to cover situations where such a rule might prove inequitable. 


°° Myers, Arbitration and the Independent Exhibitors, 5 Ars. J. 25 (1941). 

ws Levy, The Need for a System of Arbitration in the Motion Picture Industry, 5 Ars. J. (N.s.) 262 
(1951). 

*? Motion Picture Herald, Jan. 27, 1951, p. 12. 

**In a poll of members of “The Herald Institute of Industry Opinion”"—a group composed of 
representatives of exhibition, distribution, and production—gq per cent favored an industry-wide system 
of arbitration. Communication from the Motion Picture Herald, Jan. 11, 1952. 
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tion, the other large independent exhibitor group, adopted a resolution calling for an 
all embracing system of arbitration for the movie industry.** Though there still 
remains considerable difference between exhibitors and distributors as to what should 
be arbitrated, there seems complete accord on the merits of arbitration as a method 


of enforcing an antitrust decree.*” 
IV 


APPLICATION TO OTHER INDUSTRIES 


The use of an arbitral system to aid in enforcing antitrust decrees is not advocated 
for every decree. Regardless of the similarity of the legal principles they may bring 
into play, it would be difficult to find any two antitrust suits which would present 


identical industrial and competitive problems. Decision as to whether arbitration 
can be of value in any particular case must necessarily be left to the sound discretion 
of the court in which a decree is entered. The same court should prescribe the 
scope and method of operation of any arbitration procedure it adopts. 

Lately a number of antitrust decrees have been entered which require patent 
owners to license their patents or some of them for a reasonable royalty,*” although 
the debates and reports of Congress indicate the difficulty of determining what is a 
reasonable royalty in a given situation.* Some decrees set out the criteria of 
reasonableness to be used.** Others provide that if the applicant for a license con- 
siders the requested royalty to be unreasonable he may apply to the court to fix it.* 
Still others provide merely that the royalty be reasonable, without specifying the 
criteria or providing for access to the court.** It would appear that arbitration is 
particularly suited to this type of decree. This is especially true of those decrees 
which do not accord the complaining prospective licensee a right to apply to the 
court and leave him with no practical remedy but to beseech the Department of 
Justice to cite the defendant for contempt. In addition there may well be decided 
practical advantages in having arbitrators who are experts in the field in question. 
Certainly experts in the field should be as efficient as any court in deciding whether 
a particular royalty is reasonable or not. 


** Motion Picture Herald, Nov. 10, 1951, p. 12. ; 

®° Motion Picture Herald, Nov. 10, 1951, p. 12; Wright, What Can the Motion Picture Industry 
Arbitrate, 6 Ars. J. No. 2 (1950). 

*° United States v. Hartford-Empire Co., 65 F. Supp. 271 (N. D. Ohio 1946); United States v. 
Libbey-Owens-Ford Glass Co., CCH Trape Rec. Serv. €57,489; United States v. American Air Filter 
Co., CCH Trape Rec. Serv. €57,456. 

*? Hearings before Committee on Patents on H. R. 23,417, Part 12, 62nd Cong. 2d Sess. 10-11 (1912); 
H. R. Rep. No. 1161, Part II, 62nd Cong., 2d Sess. 8 (1912); Report oF THE SUB-COMMITTEE OF THE 
AMERICAN Bar AssociaTION APPOINTED TO CONSIDER THE Kruc BILL, S. 383, 74th Cong., 1st Sess. 8 
(1935). 

“? United States v. Hartford-Empire Co., 65 F. Supp. 271 (N.D. Ohio 1946). 

** United States v. Diamond Match Co., CCH Trave Rec. Serv. €57,456; United States vy. General 
Electric Co., CCH Trave Rec. Serv. 957,448. 

** United States Alien Property Custodian v. Bendix Aviation Corp., CCH Trape Rec. Serv. 57,444; 
Crosby Steam Gauge & Valve Co. v. Manning, Maxwell & Moore, Inc., CCH Trave Rea. Serv. 457,336. 
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ConcLUSION 

Arbitration will not eliminate all the defects that may be discovered in the 
enforcement of antitrust decrees. Yet it has a place and, as demonstrated by its 
operation in the motion picture industry, it has great potentialities and value.*® 
Antitrust cases with their numerous practical business problems, problems that often 
are highly technical, present difficulties enough to the courts. As the number of 
decrees in antitrust cases increases there will arise greater need for some method 
of enforcement which will relieve already overburdened courts. A vast reservoir 
of business talent exists which the courts can tap through the medium of arbitral 
systems to help enforce their decrees. It may be that experience in other industries 
will not prove as satisfactory as that in the motion picture industry. On the other 
hand it may be that it will. Today we can only theorize. The empirical test 
must be made before definite conclusions are drawn. Arbitration is worth trying. 


ADDENDUM 


In Besser Manufacturing Company v. United States, 20 U. S. L. Weex 4348 
(U.S. Sup. Ct., May 26, 1952), which was a direct appeal from a judgment of the 
District Court for the Eastern District of Michigan, the District Court had found 
that the Government’s charges that the appellants and others had combined and 
conspired to constrain and monopolize commerce in concrete block-making ma- 
chinery and had monopolized and attempted to monopolize such industry were 
clearly proved. The Supreme Court held that the conclusions of the District Court 
were overwhelmingly supported by the evidence. 

Appellants contended that provisions of the judgment requiring them to issue 
patent licenses on a fair royalty basis and to grant to existing licensees an option 
on terms “mutually satisfactory to the parties concerned,” (1) to terminate their 
leases, (2) to continue their leases, or (3) to purchase the leased machines were 
“punitive, confiscatory and inappropriate.” 

The appellants particularly disputed the method adopted by the District Court 
for fixing reasonable royalty rates. This method consisted of a direction to the 
appellants and the Government each to select two persons to serve as arbitrators to 
establish the royalty rates and the form and contents of the royalty contracts, which 
four persons, in the event of a stalemate, would choose a fifth arbitrator and, 
if they could not agree on such fifth arbitrator, the trial judge would either act 
as such fifth arbitrator or appoint some other person to do so. It appears that 


*° Hamilton, A Judicial Process for Industry, 5 Ars. J. 50, 58 (1941) makes this interesting observa- 
tion concerning the arbitration provisions of the motion picture consent decree: “A realization that 
industrial order lies down another road [i.e., ‘other’ than formal litigation] is the dominant mark 
of the result in the motion-picture case. It takes the consent decree, strips from it the character of an 
elongated injunction, converts it into an instrument of industrial government. Instead of imposing a 
series of prohibitions upon the industry, it contrives a procedure for bringing its affairs into order... . 
For the circumlocution of litigation, it substitutes the simple, direct, administrative attack of the process 
of arbitration.” 
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after some delay the four arbitrators were chosen but thereupon an impasse de- 
veloped and the district judge himself acted as the fifth arbitrator and voted for 
the rates proposed by the Government-appointed arbitrators. In disposing of the 
appellants’ contentions the Supreme Court (pp. 4349-4350) said: 


Appellants’ argument fails on two counts. First, it necessarily attacks the sufficiency 
of the evidentiary material considered in arriving at the royalties finally established. We 
do not pass on matters of that character in the absence of glaring error not shown here. 
Secondly, appellants appear to have misunderstood the true nature of what was done, 
for it was always within the power of the trial judge to establish the royalty rates, and, 
in voting as he did, he did just that. They contend that the judge should either have 
held a full hearing himself or referred the royalty matters to a master for such a hearing. 
We do not, however, think that in reducing the terms of a decree to concrete measures 
such procedures are mandatory. It is true that the procedure adopted below is an innova- 
tion in certain aspects, but novelty is not synonymous with error. 

In framing relief in antitrust cases, a range of discretion rests with the trial judge. 
United States v. National Lead Co., supra, at 338; International Salt Co. v. United States, 
supra, at 400-401, 405; United States v. Crescent Amusement Co., 323 U. S. 173, 185. We 
can see no abuse of discretion here. Compulsory licensing and sale of patented devices 
are recognized remedies. They would seem particularly appropriate where, as here, a 
penchant for abuses of patent rights is demonstrated. With respect to the procedure for 
establishing royalty rates, the court below was likewise acting within the discretion vested 
in it. “[The District Court] should provide for its determination of a reasonable royalty 
either in each instance of failure to agree or by an approved form or by any other plan 
in its discretion.” United States v. United States Gypsum Co., supra, at 94. (Italics 
added.) The procedure here was entirely reasonable and fair. A competent committee 
considered relevant evidence and the judge, on the basis of the evidence adduced before 
the committee, resolved the deadlock into which the negotiations had fallen. 


This decision definitely leans in the direction recommended in this article. It 
is interesting to note that the Supreme Court, proceeding from the basic principle 
that a district court in fashioning remedies has wide discretion, concludes that a 
method adopted by a trial court is not subject to attack provided it leads to a 
reasonable and fair result. 
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The increasing burden of government is of universal concern. As the state and 
its processes become more unwieldy there are some, at least, who look with hope to 
the assumption by non-state agencies of a portion of the task of social control. 

The modern development of arbitration reflects dissatisfaction with the state’s 
means for settling disputes between people. Far less developed are means for 
regulating, through non-state agencies, relations between people and their community. 
Whatever hope may have sprung from Appalachian Coals, Inc. v. United States* 
that the antitrust laws would tolerate a measure of business self-government, later 
cases have sharply restricted the possibilities.* But demand for such self-government 
continues and society has a way of responding to demand. 

In a manner thus far unique in our economic life, the securities business has 
evolved social controls through private agencies which are drastic and extensive. This 
article undertakes briefly to examine certain phases of the relationship between the 
state and the private agencies exercising control over the members of that business. 

Generally speaking, trading in securities occurs through two media. One is the 
organized exchange. The other is the over-the-counter market. The exchange is a 
specific market place, with a limited number of stalls. The over-the-counter market 
is quite unlimited; any number of traders (z.¢., broker-dealers) may participate in 
it anywhere at any time.® 

In the case of the organized exchanges our inquiry must be directed principally to 
the decisions of courts applying common-law rules. In the case of the over-the- 
counter market our inquiry must be directed to decisions of an administrative 
agency, the Securities and Exchange Commission, applying a statutory system. 


THe ExcHaNncEs 


No court has yet held that the antitrust laws affect the freedom of stock exchanges 
to decline to admit new members,‘ or to regulate the admission of members; and 


* SEC Releases cited in this article are those issued under the Securities Exchange Act of 1934. Such 
Releases are generally reported in CCH, Federal Securities Law Reports, but not always in full. 

+LL.B 1933, Columbia University. Member of the New York and District of Columbia bars. 

+ B.S. 1939, University of Pennsylvania; LL.B. 1942, Harvard University. Member of the Delaware, 
Maryland, and District of Columbia bars. 

* 288 U. S. 344 (1933). 

? Fashion Originators’ Guild of America vy. Federal Trade Commission, 312 U. S. 457 (1941). 

* Neither state nor federal law restricts the number of such traders for economic reasons, even where 
there is a licensing procedure. The amount of over-the-counter trading exceeds trading on the organized 
exchanges. REGULATION oF OvER-THE-COUNTER MARKET, Sex. Rep. No. 1455, 75th Cong., 3d Sess. 
2 (1938), H. R. Rep. No. 2307, 75th Cong., 3d Sess. 3 (1938). 

“But cf. United States v. Tarpon Springs Sponge Exchange, 142 F.2d 125, 127 (5th Cir. 1944), 
upholding the sufficiency of a Sherman Act indictment alleging, among other elements of a conspiracy, 
the restriction of membership as an “exchange” dealing in sponges “‘saw fit.” 
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this freedom is accompanied by a freedom to adopt rules as to the conduct of the 
members which are enforced by the power to expel. An exchange may, for example, 
require its members not to deal with non-members, and may fine or expel them if 
they do, without violating the Sherman Act.° More than that, it has been decided 
that the antitrust laws permit an exchange to require that its members, even in 
trading outside the precincts of the exchange, adhere to certain exchange rules as 
a condition of retention of membership.® The fact is that stock exchanges seem to 
have been permitted to function almost as though there were no antitrust problem 
at all. Except for other statutory regulation, to which we shall later refer, the 
technical relationship of the exchange to the state is, roughly, the same as the relation- 
ship of a private club.” 

It is obvious that under this construction of the antitrust laws the state’s regula- 
tion of the relations between the exchanges and their members is very restricted, or 
was so before the passage of the securities legislation of 1933-1934. In consequence, the 
practices of the securities exchanges constitute an outstanding example of the extent 
to which largely private regulation of an important part of economic life can take the 
place of governmental control. 

The rules which a stock exchange can adopt as a means of controlling the se- 
curities business fall into three categories: (1) those regulating the dealings of 
members among themselves; (2) those regulating the conduct of members in dealing 
with the public; and (3) those regulating the conduct of corporations whose 
securities are listed by the exchange and traded in by exchange members. All three 
kinds of rules may have a distinct effect on society as a whole.* Since all three are 
ultimately enforced by the sanction of expulsion (or removal from listing of the 
stock of a particular corporation), the effectiveness of the sanction measures the 
effectiveness of the rules themselves. 

In upholding suspensions or expulsions of stock exchange members for in- 
fractions of exchange rules, the courts have ordinarily relied on contract doctrines 
to support procedures which they would be quick to condemn if contained in a 
statute, and substantive rules which, if rules of statutory law, might well have been 
invalidated as arbitrary and capricious.” 

In the realm of procedure, for example, an accused exchange member is not 

5 Anderson v. United States, 171 U. S. 604 (1898) (alternative holding). 

* Board of Trade of the City of Chicago v. United States, 246 U. S. 231 (1918). 

7 See Belton v. Hatch, 109 N. Y. 593, 17 N.E. 225, 226 (1888) (making the club analogy in speaking 
of the New York Stock Exchange). 

* For example, a “housekeeping” rule giving the exchange a lien on the proceeds of a member's seat 
for litigation expenses in connection therewith may operate to defeat the outside creditor of a member 
even though his claim was reduced to judgment before the exchange rule was adopted. Jackson v. New 
York Cotton Exchange, 259 App. Div. 329, 19 N. Y. S. 2d 207 (1st Dep’t 1940). But cf. Cohen v. 
Budd, 52 Misc. 217, 103 N. Y. Supp. 45 (Sup. Ct. 1906) (exchange rule cannot defeat right of trustee in 
bankruptcy to assets owed bankrupt member by other members). 

*For the courts’ reliance on the contract between the member and the exchange as the basis for 
expulsion according to the terms of the contract, cf. Cohen v. Thomas, 209 N. Y. 407, 103 N. E. 708 
(1913). 


TBE DONE NE NESE ASS Ss UNC 
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entitled to be represented by counsel in expulsion proceedings if the constitution or 
bylaws forbid.’° Even notice that expulsion proceedings are about to be brought or 
that a member has been suspended, though essential when the constitution and 
bylaws are silent,"? need not be given when the “contract” between member and 


exchange excludes it.’” 

An exchange need not give notice to a member that it is conducting an investiga- 
tion which may lead to the filing of charges against him unless its constitution and 
bylaws so require.’® The question of what the constitution and bylaws do or do not 
require—their “interpretation”—can be conclusively determined by the exchange’s 
board of governors if their power to do so is granted thereby."* 

When an expulsion proceeding takes place, it is proper for exchange members or 
officials who preferred charges to sit on the tribunal which must determine the 
truth of such charges and the penalty for violation.’® 

In Board of Trade of the City of Chicago v. Nelson, the Illinois Supreme Court 
held itself powerless even to inquire into the sufficiency of the evidence to support 
an expulsion from the Board on the ground that the complainant had been con- 
victed by “a tribunal of his own choice.”® More recent cases take a less rigid posi- 
tion: in the Avery case the court looked to see whether there had been “some sub- 


stantial evidence” of a violation of the exchange’s constitution and bylaws before 


the exchange tribunal.’” 


This review of some of the cases shows that the courts have given great latitude to 


*° Greene v. Board of Trade of the City of Chicago, 174 Ill. 585, 51 N. E. 599 (1898); see Moyse v. 
New York Cotton Exchange, 70 Misc. 609, 613 129 N. Y. Supp. 173, 175-176 (Sup. Ct. 1911), aff'd, 143 
App. Div. 265, 128 N. Y. Supp. 112 (1st Dep't 1911) (approving the Greene case, but suggesting that 
respondent might demand counsel if bylaws are silent). 

*1 See People ex rel. Johnson v. New York Produce Exchange, 149 N. Y. 401, 409, 44 N. E. 84, 85 
(1896) (obiter statement that notice of expulsion proceedings is “a fundamental principle of justice’); 
Williamson v. Randolph, 48 Misc. 96, 98, 96 N. Y. Supp. 644, 646 (Sup. Ct. 1905). 

*2 People ex rel. Dodson v. Board of Trade of Chicago, 224 Ill. 370, 79 N. E. 611 (1906) (upholding 
exchange’s suspension of member without notice for non-payment of dues and forfeiture of his membership 
on ground that bylaw excluded notice and relator was familiar therewith). 

*® Greene v. Board of Trade of the City of Chicago, 174 Ill. 585, 51 N. E. 599 (1898). 

** Avery v. Moffatt, 187 Misc. 576, 55 N. Y. S. 2d 215 (Sup. Ct. 1945). Mere “practice” or 
“custom” of an exchange, however, cannot defeat an explicit provision of its constitution. In the face 
of such a provision the accused member, for example, cannot be deprived of his right to confront and 
cross-examine witnesses at the expulsion trial by a long-established custom of confining the evidence to 
a reading of testimony taken at the preliminary investigation. Jones v Moffatt, 183 Misc. 129, 50 
N. Y. S. 2d 233 (Sup. Ct. 1944), aff'd without opinion, 268 App. Div. 967 51 N. Y. S. 2d 767 (1st Dep't 
1944). 

*® Avery v. Moffatt, supra note 14. See Greene v. Board of Trade of the City of Chicago, 175 Ill. 
585, 51 N. E. 599 (1898). The court in the Avery case said that this procedure “goes against the grain” 
and “has given the court deep concern” (187 Misc. at 584, 55 N. Y. S. 2d at 222) but finally concluded 
that it was proper, relying in part on the brief filed by the SEC showing that the same procedure was 
prescribed by the rules of most stock exchanges. 

*° 162 Ill. 431, 440, 44 N. E. 743, 746 (1896). The Nelson case was questioned on this point in 
In re Rosenbaum Grain Corp., 13 F. Supp. 601, 605 (N. D. Ill. 1935). 

*T Avery v. Moffatt, 187 Misc. 576, 583, 55 N. Y. S. 2d 215, 220 (Sup. Ct. 1945); cf. People ex rel. 
Johnson v. New York Produce Exchange, 149 N. Y. 401, 414, 44 N.E. 84, 87 (1896) (only question of 
sufficiency of evidence on appeal is whether the record before the exchange tribunal is so “bare of evi- 
dence” that no “honest mind” could find as the tribunal did). 
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exchanges in enforcing their own discipline. Though a few cases have required 
exchanges to reinstate members expelled without adherence to their own rules of 
procedure’ or for violation of a bylaw interpreted unreasonably,’® the courts have 
unanimously taken the attitude that exchange members, as parties to a voluntary 
contract with the exchange, must abide by their agreement. If the exchange has 
followed its own procedural rules in expelling a member for violation of a bylaw in 
a proceeding not wholly devoid of “natural justice,” the proceeding is not review- 
able.*° It is irrelevant that the exchange’s determination was wrong or that the 
court would have imposed a lesser penalty.*? The Avery case, for example, in- 
volved suspension of two exchange members (for 6 and 18 months respectively) for 
wrongful acts of their firm and the firm’s dominant partner of which they were 
without knowledge.** The court acknowledged that this discipline was “severe,” 
but upheld it because it was not so “arbitrary” or “tyrannical” as to permit judicial 
interference—particularly since suspension of personally innocent members for their 
firms’ defaults was permitted by the constitution of the exchange, to which they had 
subscribed. 

The courts have taken much the same attitude toward substantive rules of the 
exchanges. If the rule seems even remotely reasonable, it will be upheld over the 
protests of a member expelled for its violation, because he contracted to abide by it. 
Some courts even hold exchange members estopped to question the reasonableness of 
exchange rules in existence at the time of their admission.** 

Take as a single example the question of breach of contract by an exchange 
member. Many exchanges have specific rules providing discipline for their mem- 


bers’ breaches of contract; almost all permit expulsion for conduct inconsistent with 
just and equitable principles of trade. The Supreme Court of Illinois, always 
liberal with exchanges, long ago held that an exchange might expel a member for 
simple non-fraudulent breach of contract if its bylaws so provided.*® To the con- 
tention that such a bylaw was unjust and unreasonable the court had the short 


18 E.g., Albers v. Merchants’ Exchange of St. Louis, 138 Mo. 140, 39 S. W. 473 (1897) (unauthorized 
suspension of member who in good faith contested validity of fine). 

* E.g., People ex rel. Elliott v. New York Cotton Exchange, 8 Hun 216 (N. Y. Sup. Ct. 1876) 
(member's resort to courts to determine ownership of seat held not “improper conduct” for which he 
could be expelled, in absence of explicit provision for exchange’s determination of right to seat); cf. 
Stein v. Marks, 44 Misc. 140, 89 N. Y. Supp. 921 (Sup. Ct. 1904) (bylaw which changed purposes of 
incorporated club). 

2°Cohen v. Thomas, 209 N. Y. 407, 103 N. E. 708 (1913). 

21 People ex rel. Johnson v. New York Produce Exchange, 149 N. Y. gor, 44 N. E. 84 (1896); 
Young v. Eames, 78 App. Div. 229, 240, 79 N. Y. Supp. 1068, 1075 (16t Dep't 1903), aff'd without 
opinion, 181 N. Y. 542, 73 N. E. 1134 (1905); Board of Trade of the City of Chicago v. Nelson, 162 
Ill. 431, 44 N. E. 743 (1896). 

2 Quaere the disparate suspensions. 

** Avery v. Moffatt, 187 Misc. 576, 583, 55 N. Y. S. 2d 215, 220-221 (Sup. Ct. 1945). 

** Bostedo v. Board of Trade of the City of Chicago, 130 Ill. App. 560 (1906), aff'd, 227 Ill. 90, 81 
N. E. 42 (1907) (suggesting also that courts are powerless to inquire into reasonableness of exchange 
rules). 

5 People ex rel. Page v. Board of Trade of the City of Chicago, 45 Ill. 112 (1867); see People 
ex rel. Johnson v. New York Produce Exchange, 149 N. Y. 401, 410, 44 N.E. 84, 86 (1896). 
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and sound answer that the exchange had been formed to promote high standards 
of commercial honor and credit and that this was a good way of doing just that. 
The Chicago Board of Trade, the court said, “would soon cease to be respected or 
respectable if it tolerated among its members a violation of an undisputed con- 
tract.”*"> Even when no bylaw permits expulsion of an exchange member for “mere” 
breach of contract, he can be expelled for breach of contract which is something less 
than fraudulent under a bylaw prohibiting conduct “inconsistent with just and 
equitable principles of trade” whether the contract in question was made on or off 
the exchange, with a fellow-member or an outsider.*’ The Illinois court has per- 
mitted expulsion for mere breach of contract under a bylaw proscribing “dishonor- 


able or dishonest conduct.”** 

Such are the common-law principles which govern securities and other ex- 
changes in enforcing their rules against their own members. The exchanges’ 
powers are plenary; their procedures are summary; their judgment cannot be ques- 


tioned on appeal. 

Stock exchanges have powers at least as effective over the corporations whose 
securities they list, growing out of the fact that listing is a privilege accorded 
the corporations by the exchanges. There is @ priori no reason why this privilege 
cannot be withheld or withdrawn on any terms the exchanges care to ask. There 
would appear to be no reason, for example, why a well-established exchange could 
not condition the listing of securities on disclosure of the financial condition of 
listed corporations just as full as the disclosure now required under federal law. 
Perhaps the failure of the exchanges in this and similar respects was one of the causes 
of the federal security legislation. 

The courts appear to have given little consideration to the effect of exchange 
rules respecting the conduct of listed corporations.” Such rules are usually em- 
bodied in agreements required of corporations as a prerequisite to listing. 

One such rule, which reduces corporate directors’ opportunities to profit from 
“inside” knowledge and thereby to bilk the investing public, was adopted under 
pressure from Congress itself. This is the rule that a listed corporation must give 
prompt publicity to its dividend actions. The instance would be notable if only 
because it affords the spectacle of the national legislature threatening remedial 
action if the existing state of affairs cannot be corrected by enlarging the rules of a 
voluntary association. Moreover, the rule as finally adopted provides the public an 

*° People ex rel. Page v. Board of Trade of the City of Chicago, 45 Ill. 112, 116 (1867). 

*7 People ex rel. Johnson v. New York Produce Exchange, 149 N. Y. 401, 44 N.E. 84 (1896) (con- 
tract with exchange member); In re Haebler v. New York Produce Exchange, 149 N. Y. 414, 44 N.E. 87 
(1897) (contract with outsider made outside exchange). In each case the expelled member broke his 
contract because of price changes occurring between the making of the contract and the delivery date. 

** Board of Trade of the City of Chicago v. Nelson, 162 Ill. 431, 44 N. E. 743 (18096). 

*"In at least one case, however, a stockholder has sucd a listed corporation as third-party beneficiary 
of a contract between the corporation and the exchange made in conformity to the exchange’s listing 


requirements. Recovery was denied on the contract ground that plaintiff was a mere incidental bene- 
ficiary. Mackubin v. Curtiss-Wright Corp., 190 Md. 52, 57 A.2d 318 (1948). 
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effective guarantee unknown to the law and even now embodied in few if any 


corporation statutes. 

The year 1912 saw a crystallization of both public and congressional opinion con- 
cerning the “money trust.” It was the culmination of a decade or more of “muck- 
The “money trust” was conceived of as centered in 


” 


raking” and “trust-busting. 
“Wall Street,” composed of banks, insurance companies, investment bankers, and 
the New York Stock Exchange, which was thought to furnish all of them facilities 
for the “manipulation” of the country’s finances. Accordingly, no less than eight 
resolutions to investigate the “money trust” were introduced in the House alone at 
a single session in 1912.°° The stock exchanges, particularly the New York Stock 
Exchange, were thought to be at the heart of the money trust. During 1913 and 
the early part of 1914, nine bills to regulate stock exchanges were introduced in both 
houses of Congress.*! Almost all these proposed bills sought to deny to stock 
exchanges the use of the mails and telephone and telegraph facilities unless certain 
reforms were made and specified public information required from listed corpora- 
tions. 

The report of the so-called Pujo Committee, appointed by the House to investigate 
the money trust, laid especial stress on the potential function of the New York 
Stock Exchange’s listing requirements in reforming corporate practices and pre- 
venting corporate “insiders” from profiting from their knowledge. The Committee 
was at the same time optimistic about the potential benefit to be secured from 
proper listing requirements imposed by law, and concerned because, in its view, the 
Exchange had so completely neglected opportunities to do good. It reported :** 


Great and much-needed reforms in the organization and methods of our corporations 
may be legitimately worked out through the power wielded by the stock exchange over 
the listing of securities .. . 

. . . complete publicity as to all affairs of a corporation may be uniformly enforced. 
The scandalous practices of officers and directors in speculating upon inside and advance 
information as to the action of their corporations may be curtailed, if not stopped. In 
short its opportunities as an agency of corporate reform are almost endless, provided its 
own practices can be reformed so as to entitle it to exercise these broad powers . . . 


At the time these words were written, the listing requirements of the Exchange 
contained no provision for the publication of dividend actions by listed corporations. 
This may be seen from the copy of the Exchange’s listing requirements submitted 
to the Pujo Committee and published as Exhibit 30!/4 in the hearings before the 
Committee.** Thus without violating any rule of the Exchange a director could 


®°See 48 Conc. Rec. Index 353 (1912). 

* See 50 Conc. REC. 91, 227, 239, 279-280, 5282 (1913); 51 Conc. REc. 504, 1498, 3874, 8688, 
11075, 11116-11117, 11166-11172 (1914). 

*? INVESTIGATION OF FINANCIAL AND MONETARY CONDITIONS IN THE Unirep States Unper House 
Reso.utions Nos. 429 AND 504 Berorr A SUBCOMMITTEE OF THE COMMITTEE ON BANKING AND CurR- 
RENCY [hereinafter Money Trust Investication], H. R. Rep. No. 1593, 62d Cong., 3d Sess. 114, 115 
(1913). 

°* Money Trust INVESTIGATION, Op. cit. supra, at 413-425. 
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speculate in his own stock on the certain knowledge that a dividend had or had not 
been declared, before that knowledge had been given to the public. And the alleged 
prevalence of this practice was among the reasons that induced the Committee to 


recommend federal legislative control of stock exchanges.** 

Toward the end of 1913, only a few months after the publication of the Money 
Trust Investigation proceedings, the Stock Exchange was acutely embarrassed by an 
instance of the very situation which certain members of the Pujo Committee and 
its counsel had declaimed against. Early in the year, the Goodrich Rubber Co. 
had declared a dividend payable toward the end of the year. The corporation’s 
action was not disclosed to the public. The directors stated that dividend action 
had been taken early in the year because the securing of a quorum of the board 
later in the year was problematical; and the action had not been publicized because 
interim changes in business conditions might have made it necessary for the divi- 
dend to be rescinded.*® 

On the whole, though the Exchange fully exonerated the directors of Goodrich 
from any wrongdoing, the transaction emphasized the opportunities which corpo- 
rate insiders had in such a situation for obtaining substantial profits. Indeed, during 
the period between declaration of the dividend and the public announcement, Good- 
rich preferred, the stock in question, had slumped 16 points owing to public fear 
that the dividend would be passed.*® 

In view of the activities of Congress and the unfortunate timing of the Goodrich 
dividend announcement, it is hardly surprising that within a few weeks thereafter 
the Exchange announced a new listing requirement which obligated listed corpora- 
tions to agree with the Exchange at the time of listing “to publish promptly to bond 
and stock holders any action in respect to dividends on shares [or] interest on 
bonds. . . .”87 

The many changes in the securities business brought about by the Securities 
Exchange Act of 1934°° are well known. It is not so well known that the Act made 


** See Brief of Pujo Committee counsel (Samuel Untermeyer) before Senate Committee on Banking 
and Currency, in support of S. 3895, 63d Cong., 2d Sess. 53 (Mar. 16 1914); Hearings before Senate 
Committee on Banking and Currency on S. 3895, 63d Cong., 2d Sess. 506 (1914); testimony of Harry 
Content, a Stock Exchange member, Money Trust INVESTIGATION, op. cif. supra note 32, at 870; testi- 
mony of George W. Perkins, a former Morgan partner, id. at 1617. 

*°It seems a matter of doubt, however, whether a dividend once declared can be rescinded without 
the stockholders’ consent. See 11 FLETCHER, CORPORATIONS §5323 (1932). 

*°See the report of the case contained in the New York Times, Dec. 4, 1913, p. 2, col. 4. The 
sub-headline reads: “Insiders Knew It Was Safe.” See also editorial, N. Y. Times, Dec. 5, 1913, p. 10, 
col. 3: “Even from a purely selfish point of view, the Stock Exchange has much more to gain by taking 
an advanced stand than it has by holding back until enlightened public opinion on such questions as are 
here involved [the Goodrich case] secures the sanction of law.” 

*7 The public announcement of the new listing agreement was made on Jan. 16, 1914. See N. Y. 
Times, Jan. 16, 1914, p. 12, col. 6. The text of the agreement itself is published as Exhibit “D” in 
Hearings before the Senate Committee on Banking and Currency on S. 3895, 63d Cong., 2d Sess. 743 
(1914). In testimony before the Senate Committee subsequent to the adoption of the agreement, Henry 
K. Pomroy, a member of the Board of Governors of the Exchange, explained to Senator Nelson that 
the new agreement was directly inspired by the Goodrich case. Id. at 201. The rule as it existed in 
1932 is quoted in Mackubin vy. Curtiss-Wright Corp., 190 Md. 52, 54, 57 A.2d 318, 319-320 (1948). 

88 48 Srat. 881, 15 U. S. C. §78 et seq. (1934). 
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very little change in the rights of the stock exchanges to discipline their members 
and to prescribe conditions of listing for corporate securities. The main effect of the 
Act with respect to the discipline of exchange members was to add to the exchanges’ 
existing rights the additional right of the Commission under Section 19(a)(3) to 
suspend or expel members or officers of exchanges who violate either the Act or 
rules of the Commission. 

Section 6(b) of the Act provides that no exchange can be registered with the 
SEC unless it adopts rules which include “provision for the expulsion, suspension, 
or disciplining of a member for conduct or proceeding inconsistent with just and 
equitable principles of trade.” The SEC appears at one time to have doubted 
whether it had power to revoke or suspend the registration of an exchange if, after 
having adopted such rules, the exchange failed to enforce them. In connection with 
the handling of the notorious Whitney case by the New York Stock Exchange and 
the handling of the almost equally notorious Cuppia case by the New York Curb 
Exchange, the SEC in 1941 proposed legislation authorizing it to suspend or revoke 
an exchange’s registration “for failure to enforce compliance with the exchange’s 
rules.”*° The requested legislation was not adopted. But in Baird v. Franklin*® 
the court held that Section 6(b) of the Act imposed a duty on exchanges to enforce 
the rules required by that Section. This was a civil suit for damages brought against 
the New York Stock Exchange by a customer of Richard Whitney’s who had suffered 
from the Whitney defalcations. Although the opinion in the Baird case did not 
discuss the duty to enforce disciplinary rules except with reference to civil liability, 
it seems at least possible that the SEC might revoke the registration of an exchange 
for violation of the duty thus established.*? 

In any event, despite the passage of the Act the exchanges are still free to adopt 
and enforce any rule not inconsistent with the Act.** Moreover, “when an exchange 
does take disciplinary action against a member, the Commission has no jurisdiction 
to review that action administratively.”** The traditional limited review of such 
actions by the courts remains unchanged.** 

The powers of the exchanges with respect to the listing of securities are even 
less affected by the Act than disciplinary proceedings. Section 19(b)(3) of the Act 
gives the SEC power to alter or supplement the rules of an exchange relating 


to listing if the exchange refuses to adopt the SEC’s recommendation with respect 
thereto, but this power has apparently never been exercised. It is characterized by 


Mr. Loss as a “residual power.”*® 

°° This recommendation and its background are summarized in SEC, Tentu ANN. Rep. 18-19 (1944). 

“° 141 F.2d 238 (2d Cir. 1944), cert. denied, 328 U .S. 737 (1944). 

** See Louis Loss, SecuriTIEs REGULATION 633 (1951). This scholarly treatise is an indispensable 
reference in the securities field. To avoid repetition we will cite this work only when we would 
invite attention to a specific passage therein. 

“Sec. 6(c). “* Loss, SECURITIES REGULATION 633. 

“* Ibid. 

*°Id. at 487; see id. at 487-491 for a discussion of the non-statutory listing requirements of various 
stock exchanges. 
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Tue Over-THE-CouNTER Marker 

When we turn from the exchange to the over-the-counter market we find quite 
a different situation. 

The Securities Exchange Act of 1934 left the over-the-counter market but slightly 
affected, even after important amendments to Section 15 of that Act in 1936. In 
substance, the SEC was simply given very general power to control fraudulent 
conduct in the over-the-counter market.** 

Obviously this left quite unregulated, in the over-the-counter market, the whole 
area of business ethics in the relation between members of the business and between 
members and their customers which the exchanges have traditionally regulated. A 
movement quickly developed to bring into the over-the-counter market regulation 
similar to that which the exchanges provide for their members.** 

Under the NRA there had been a code regulating the ethics of over-the-counter 
brokers and dealers. Following the invalidation of the NIRA, the SEC and repre- 
sentatives of those in the business cooperated in seeking legislation which would 
make it possible to resume such regulation.** The legislation was adopted in 1938. 
It added to the Securities Exchange Act a new section, 15A, known as the Maloney 
Act from the name of its sponsor, Senator Maloney. It was introduced in Congress 


# It represented a deliberate choice by Congress between two 


at the SEC’s request. 
alternatives: greatly expanding the powers and functions of the SEC, providing for 
regulation of business ethics by an agency of the state; or providing for regulation 
by the businessmen themselves through their own association or associations which 


would have power over their members comparable to the power of an exchange. 


Congress, explicitly recognizing the choice, chose the latter alternative.”° 


When the Maloney Act was adopted, it was hoped by some that a number of 
different affiliated associations would appear, including groups specializing in par- 
ticular types of securities” or organized on a regional basis.** This did not happen. 


Only one association has been registered under the Act, the nationwide National 


3 


Association of Securities Dealers,®* which was formed and incorporated in response 


*° SEC, Tentu Ann. Rep. 44 (1944). “? SEC, FourtH Ann. REP. 32-33 (1938). 

** See Hearings before the Senate Committee on Banking and Currency on S. 3255, 75th Cong., 3d 
Sess.. 36-87 (1938). 

** PSI Case, Release No. 3700, June 11, 1945 (see p. 61, n. 8, of the Release). There was strong in- 
dustry support for the legislation. 83 Conc. Rec. 4451 (1938); Hearings before the House Committee on 
Interstate and Foreign Commerce on S. 3255 and H. R. 9634, 75th Cong., 3d Sess. 6 (1938). One 
reason for industry support was the feeling that the SEC tended to favor the organized exchanges “at 
the expense of the unorganized markets.” Comment, 48 Yave L. J. 633, 649 (1939). Such a tendency 
might well be inevitable with no effective regulation in the over-the-counter market. See also SEN. 
Rep. No. 1455, 75th Cong., 3d Sess. 2-3 (1938), and H.R. Rep. No. 2307, 75th Cong., 3d Sess. 3-4 
(1938). ; 

°° SEN. Rep. No. 1455, supra; H. R. Rep. No. 2307, supra, at 4. See Loss, SecurtTIES REGULATION 
762 et seq.; Comment, 48 YALE L. J. 633 (1939); PSI Case, Release No. 3700, June 11, 1945 (see p. 
61, n. 8, of the Release). There was no opposition to the legislation in Congress. 83 Conc. Rec. 4447- 
4461, 9444-9446 (1938). 

5} SEC, Firry Ann. Rep. 58 (1939). 

°2Comment, 48 Yate L. J. 633, 649 (1939). 

58 DeWitt Investment Company, Release No. 4076, April 14, 1948 (see pp. 7-8 of the Release). 
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to the adoption of the Maloney Act. In considering the provisions of the Act, there- 
fore, we may consider it as though it were simply a provision for and regulation 
of the NASD. 

The Maloney Act provides that the association may be registered with the SEC. 
To be registered, it must appear to the SEC that the NASD’s rules provide that any 
broker-dealer dealing in securities otherwise than on an exchange may become a 
member of the NASD unless he falls in specified disqualified classes.°* Those 
classes include, among others, persons who are suspended or expelled from an 
exchange or from the NASD for conduct inconsistent with just and equitable 
principles of trade. A person in a disqualified class may be admitted to membership 
only if the SEC directs or approves.°** The NASD’s rules must also assure fair 
representation of its members in the adoption of its rules and in the administration of 
its affairs.°* Its rules must be designed to prevent fraud, to promote just and 
equitable principles of trade, to prevent unreasonable profits or charges, and to 
promote a free market; and they must not be designed to permit unfair discrimina- 
tion, to fix minimum profits or charges, or to impose any schedule of prices.°® The 
rules must also provide for disciplining of members for their violation.®® Dis- 
ciplinary proceedings must be fair, with notice and hearing.” 

The Act further provides that if any disciplinary action is taken by the NASD, 
or if an application for membership is denied, such action shall be subject to review 
by the SEC upon its own motion or upon application by an aggrieved person. 
Pending such review, the NASD action is stayed.®* Rules adopted by the NASD 
from time to time must be filed with the SEC and may be disapproved by §it.®* 
The SEC may suspend or revoke the registration of the NASD if it is found to 
have failed to enforce compliance with its own rules or engages in any activity 
tending to defeat the purposes of the Maloney Act.** Likewise the SEC may 
suspend or expel from the NASD any member found to have violated the Securities 
Exchange Act or to have willfully violated the Securities Act.® 

The teeth of the Maloney Act appear in subsections (i) and (n) of Section 15A. 
The former permits the NASD rules to provide that no member shall deal with a 
non-member “except at the same prices, for the same commissions or fees, and on 
the same terms and conditions as are by such member accorded to the general 
public.” Subsection (n) provides that if there is any conflict between the Maloney 
Act and any other law of the United States in force on the date the Maloney Act 
took effect, then the Maloney Act “shall prevail.” Thus it is provided that, despite 


°* The Maloney Act and the NASD are fully discussed in Loss, Securirizs REGULATION 762-784. 
See also Grant, The National Association of Securities Dealers: lts Origin and Operation, [1942] Wis. 
L. Rev. 597; Cherrington, National Association of Securities Dealers, 27 Harv. Bus. Rev. 741 (1949). 
Cf. Lesh, Over-the-Counter Brokers and Dealers, 59 Harv. L. Rev. 1237 (1946). 

®5 Sec. 15A(a). 58 See p. 530, infra. 

c. 15A(b)(3), 15A(b)(4). See Loss, SecurrmEs REGULATION 774-775. 

. 15A(b)(5). ®® Sec. 15A(b) (7). ©" Sec. 15A(b) (8). 

c. 15A(b) (9). ®2 Sec. 15A(g); see infra p. 534. °* Sec. 15A(j); cf. §15A(k). 
. 15A(1); cf. §15A(3). ®® Sec. 15A(2). See Loss, Securities REGULATION 782. 
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antitrust laws,®* the NASD may adopt rules requiring its members to deny dealers’ 
and other concessions to non-members. The NASD has adopted such rules. There- 
fore, if a broker-dealer wishes to participate in an underwriting or otherwise to en- 
joy concessions which, generally, are necessary to any substantial over-the-counter 
business, he must be an NASD member and maintain himself in good standing. 
An exchange is able to exercise power because of the value of having access to a 
seat on the exchange. The NASD is able to exercise power in the over-the-counter 
business only because of the foregoing privilege to deny concessions to non-members." 

The NASD functions through a national Board of Governors which has the 
power to adopt rules of ethics subject to ratification by a majority vote of the mem- 
bers voting, provided that a majority of the members vote. Disciplinary proceedings 
are initiated by committees in the various local districts of the NASD, called Dis- 
trict Business Conduct Committees, whose decisions are subject to review by the 
Board of Governors either upon the initiative of that Board or upon appeal by a 
disciplined member. 

Curiously, the Maloney Act made no specific provision for the exercise of power 
by the NASD over officers or employees of members. The defect was remedied by 
an adoption of rules, by the NASD, several years after it was organized, which 
provide, in effect, that every officer or partner of a member, and any employee of 
a member who is in a position of responsibility or who deals with the public, must 
become a “registered representative” with the NASD, and that the NASD shall 
have the same power over a registered representative as over a member. By a some- 
what strained, but practical, course of reasoning the SEC sustained the validity 
of this rule under the Act and found that it would have the same power to review 
NASD disciplinary action with respect to registered representatives as it has with 
respect to NASD members.** 

*° Chamber of Commerce of Minneapolis v. FTC, 13 F.2d 673 (8th Cir. 1926); cf. Moore v. New 
York Cotton Exchange, 270 U. S. 593 (1926). 

*? Comment, 48 YALE L. J. 633, 644-646 (1939). One firm whose NASD membership was 
temporarily suspended alleged that a fourth of the business “it would ordinarily do” could not be done 
while suspended from the NASD. E. H. Rollings & Sons, Inc., Release No. 3683, April 18, 1945. NASD 
membership is essential to participate in underwritings and distributions. PSI Case, Release No. 3700, 
June 11, 1945 (see p. 20 of Release). See also Sherman Gleason, 15 S.E.C. 639, 654 (1944); Lawrence 
R. Leeby, Release No. 3898, Jan. 6, 1947 (see p. 4 of Release); Dewitt Investment Company, Release No. 
4076, April 14, 1948 (see p. 8 of Release); Loss, Securities REGULATION 769-770. There is no doubt 
that Congress meant that the NASD’s power to boycott should be a real sanction, quite like an exchange’s 
power to expel a member; its committees said: “. . . it is contemplated that exclusion from membership 
in a registered securities association will be attended and implemented by economic sanctions. In this 
respect, exclusion from such an association would be comparable in effect to expulsion from a national 
securities exchange. It is these economic sanctions which would make possible effective discipline within 
the association.” Sen. Rep. No. 1455, 75th Cong., 3d Sess. 8-9 (1938), H. R. Rep. No. 2307, 75th Cong., 
3d Sess. 9 (1938). 

°* Re NASD, Release No. 3734, Sept. 19, 1945. The SEC’s reasoning by which it found that it would 
have such review power raises some difficult and technical questions beyond the scope of this article. See 
Loss, Securities REGULATION 768. However as to the reasonableness of the NASD’s assertion of power 
over registered representatives there could be no doubt. Thus it was pointed out by the SEC that sales- 
men involved in misconduct while employed by one NASD member might switch their employment “and 
attempt to carry on the same practices in their new employment” (see p. 3 of Release No. 3734). 
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The NASD registered with the SEC in 1939.°" There have been only about 
twenty-five cases where the SEC has been called upon to pass on any NASD rule- 
making, disciplinary, or membership action. But in that body of precedent we find 


an instructive treatment of the problem of integrating the social controls of a private 


agency with those of the state. 

In the first place, there must be a considerable degree of cooperation between 
the NASD and the SEC. The SEC, occupied with a wide range of complex prob- 
lems, frequently invites the advice and the assistance of the NASD in the formula- 


tion of policies and administrative measures affecting the over-the-counter business. 
In addition, the SEC has from the beginning referred to the NASD disciplinary 
matters which come to its attention." Thus when its examiners uncover evidence 
of conduct violating the NASD rules the SEC may refer such violations to the 
NASD for its consideration.” Such references do not always result in action; nor 
does it follow that a reference which is acted upon necessarily results in an NASD 
determination that there has been a violation. The NASD has functioned with 
striking independence, and has resolutely resisted any tendency to become a mere 
arm of the SEC.™ 

This raises a fundamental question. Does the NASD, and the body of rules or 
“law” it adopts and administers, derive force from the state; or is it, like the ex- 
changes, a purely private organization, subject to the restraints of the state only 
when it oversteps bounds? The question appears academic; but on occasion it may 
be important in the resolution of specific issues. In one of its most important cases, 
in the course of its argument to the SEC, the NASD urged that it derived 
powers from the law of the state of its incorporation, like any other private corpora- 
tion, and that its action should be reviewed on that premise rather than as though 
it were carrying out some power delegated by Congress. One of the Commissioners 
insisted that, if the SEC affirmed the NASD decision, a governmental sanction 
would be added to the decision of the NASD. Thus, he concluded, the NASD 
rules “have ceased to be merely private rules of conduct for members of a private 
association. They have become, in addition, the primary standards to guide de- 
cisions of an agency of the government in carrying out a statutory responsibility.” 

Here there is suggested a very vital consideration, though one rarely touched 
upon in the SEC opinions dealing with the NASD. Congress, in the Maloney Act, 
determined that it wished to rely upon the processes of a private agency to exercise 
social control; in effect, it determined that a state agency operating in the field in 
question was too unwieldy, expensive, and awkward. Does it follow that, in the 
exercise of its functions, the private agency is to be treated as though it were a com- 
pletely private agency, subject only to the specific restraints spelled out by the 

°° Re NASD, 5 S. E. C. 627 (1939). 

7° See Loss, SECURITIES REGULATION 781-782. 

™ SEC Sixty Ann. Rep. 109-110 (1940); SEC Firreentu Ann. Rep. 61 (1949). 


72 Cf. Loss, SecurtTIEs REGULATION 783. 
"* PSI Case, Release No. 3700, June 11, 1945 (see p. 49 of the Release; see also p. 14 n. 17). 
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Congress; or is it to be treated as though it were itself an agency of government, 
importing the procedural and substantive standards which usually are applicable 


to government action? The value of having a private agency could be destroyed 


if it were required to function according to the same standards and with the same 
formality as apply in the case of a state agency."* 

Fundamental to the operation of the NASD is its democratic character. 

An exchange probably can deny membership to anyone—just as can an ordinary 
club.” Although theoretically this springs from the physical limitations of an ex- 
change, in practice what it means is that there is an effective restraint upon the 
number of competitors who may operate in the exchange market. However like 
an exchange the NASD was intended to be, the SEC has been alert to forestall in the 
NASD any trace of this fundamental characteristic of an exchange."© With some 
justification the NASD interpreted the Act as permitting it to deny membership to 
one who was not “regularly engaged in the business of broker and dealer,” and had 
so provided in its bylaws. On that ground it denied membership to one who had 
the mere shell of an office and in the course of several years had effected a total 
of only seven securities transactions with customers. The SEC reversed. The Act, 
it insisted, meant that membership must be open to all, save those specifically dis- 
qualified. The “quantitatively limited” extent of an applicant’s business could 
be no bar; the SEC emphasized the fact that the NASD is the only association 
organized under the Act and pointed out that membership in it is necessary to 
“expansion in various branches of the business.” If, said the SEC, lack of patronage 
or financial success were to be a bar to membership, then only those “already on the 
scene” would be able to enjoy the benefits of NASD membership.” 

In another connection the SEC reached the same conclusion in an even closer 
case. When the NASD was first registered, the SEC had approved registration 
with a caveat that there should be some requirement to secure the solvency of its 
members “lest the public be misled into thinking that membership . . . in any way 
connotes solvency.”"* Later the NASD adopted a bylaw amendment providing 

** Compare pp. 534-540, infra. The speed with which the NASD acts in the disposition of disciplinary 
proceedings is remarkable. The record, in the case of the 71 complaints most recently disposed of, as of 
January 1, 1952, shows an average time of 6.2 months from the filing of the complaint until final dis- 
position. Of the 71 cases, 62 were finally disposed of at the District level; their average time from the 
filing of complaint to disposition was 5.6 months. In the case of the 9 which were reviewed by the 
Board of Governors, the average time from initiation in the District to disposition by the Board was 10.1 
months. These figures have been computed by us from data supplied by the NASD. 

*® Testimony of Commissioner Mathews, in Hearings before the Senate Committee on Banking and 
Currency on S. 3255, 75th Cong., 3d Sess. 7 (1938). Chas. F. Garrigues Co. v. New York Produce 
Exchange, 213 App. Div. 625, 211 N. Y. Supp. 13 (1st Dep’t 1925). 

7° See Loss, SecurITIES REGULATION 776. 

*? Dewitt Investment Company, Release No. 4076, April 14, 1948. In the same case the SEC held 
that expulsion from an exchange prior to the adoption of the Securities Exchange Act did not constitute 
a disqualification from NASD membership, although the Maloney Act provided that one could not be 
accepted by the NASD, without SEC approval, if he had been expelled from an exchange. The point 
decided was a narrow one of statutory interpretation, but the decision illustrates the SEC’s expansive 
view of the right to join the NASD. But cf. J. A. Sisto & Co., 7 S. E. C. 1102, 1103 (1940). 

*® Re NASD, 5 S. E. C. 627, 632 (1939). 
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that a member should have a specified minimum net capital, and the amendment 
was submitted to the SEC. After a hearing, as required by the Act, at which 
several NASD members appeared in opposition, the SEC rejected the amendment 


as being inconsistent with the Act.‘” Although the amendment had been informally 


discussed with the SEC prior to its adoption, and had been viewed “favorably” 
by the SEC, upon reflection the SEC determined that it could not be squared with 
the Act because it would exclude persons from membership solely because of the 
size of their capital.”° 

Dicta in these decisions, considered apart from the language of the Act, leave 
room for argument that the NASD could use its power to refuse membership as a 
means for assuring responsibility among over-the-counter broker-dealers. Thus, in 


referring to the legislative history of the Act, the SEC quoted language to the effect 


that anyone “who is willing to conduct his business decently” should be eligible.” 


And in the DeWitt case*™ it pointedly recognized the importance of maintaining 


2 


high standards in the business. But the language of the Act itself is sweeping.* 
One can only observe that, unless an agency such as the NASD can screen applicants 
to some extent, at least under governmental supervision, it lacks a most effective 
instrument for accomplishing its mission.’ 

Not only must NASD membership be broadly available, but the processes of 
democracy are assured in NASD rule-making. The Act requires that there be 


"Re NASD, 12 S. E. C. 392. (2942). 

“’ Id. at 325, 326. According to the SEC’s opinion, the effect of the NASD rule would have 
been drastic; it might have resulted in expulsion of more than a quarter of the NASD membership. The 
SEC stated that a specific requirement for minimum capital was rejected by the Senate Committee 
during the consideration of the Maloney Act. Id. at 325-326. Recognizing that there was need 
for an assurance of solvency of over-the-counter broker-dealers, after this mistaken step by the NASD 
the SEC announced that it would itself propose its own rule requiring maintainance of a specified 
ratio between indebtedness and capital, modeled upon a similar rule written into the Act with respect 
to exchange members, which would not make mere size of capital decisive. Jd. at 327, 329. 

"fd. at 335. 

*'8 Supra note 77. 

** See p. 527 supra. Nonetheless the legislative committees explained the Act as requiring that all “who 
conduct an honest and responsible business shall be eligible for membership. ..."° Sen. Rep. No. 1455, 
75th Cong., 3d Sess. 6 (1938); H. R. Rep. No. 2307, 75th Cong., 3d Sess. 6-7 (1938). 

*8 When one in the disqualified categories specified in the Act seeks admission or readmission to the 
NASD there is no doubt of the power—indeed the duty—of the NASD to scrutinize the applicant 
with care. The controlling partner of J. A. Sisto & Company was expelled from the New York Stock 
Exchange in 1938, making the firm ineligible for NASD membership. In 1944, when it sought such 
membership, the NASD took favorable action, subject to SEC approval, upon a record which 
consisted merely of the firm's application and related correspondence. The record, in this state, 
showed nothing but the passage of time. The SEC refused approval, stating that: “An applicant 
within the exclusionary categories . . . is under a duty to present facts to justify its admission to 
membership. . . . 'f an applicant cannot demonstrate fitness to exercise the responsibilities and to 
enjoy the benefits of membership . . . the purpose of the statute would be contravened if we directed or 
approved its membership.” J. A. Sisto & Co., Release No. 3614, Nov. 1, 1944 (see pp. 3-4 of the 
Release). See also J. A. Sisto & Co., 7 S. E. C. 647, 1102 (1940). Several years later the NASD de- 
veloped a record and again recommended acceptance of membership. This time, the SEC observed 
that the mere passage of time would require a fresh review of the circumstances. It reviewed the facts 
brought out before the NASD with respect to the firm's good conduct during the years since its earlier 
faulty conduct, and approved the NASD's determination. J. A. Sisto & Co., Release No. 4142, July 29, 
1948. 
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“fair representation of its members in the adoption of any rule.”** The NASD 
bylaws require that its rules of ethics be ratified by vote of its members. Originally 
this vote was conducted by open ballot. In passing upon a rule to which there was 
considerable opposition within the membership, the SEC remarked that “as a matter 
of hindsight” it would seem that “a secret ballot would have been preferable.”*® 
And even after a secret ballot procedure was adopted, the SEC has remarked that 
“it seems reasonable to assume” that opponents of a rule could have representatives 
present at the tallying.*® 

The SEC has likewise indicated some tendency to emphasize the autonomy which 
District Business Conduct Committees enjoy under the NASD bylaws.** The bylaws 
permit the Board of Governors to issue interpretations of the rules, and in one 
notable instance the Board adopted an elaborate interpretation to the effect that 
unreasonably high prices charged a customer would be deemed inconsistent with 
just and equitable principles of trade, inviting attention to the fact that a survey 
showed that no more than a 5 per cent profit or mark-up was made by members in 
the great majority of their transactions. This interpretation was followed by a letter 
from the Chairman of the Board and the Executive Director of the NASD to the 
various District Business Conduct Committees strongly implying that Committees 


should bring proceedings against a member in any case where a profit of more than 
5 per cent was secured. In the course of discussing the legal effect and justification of 


this letter, the SEC remarked: “The institution of formal proceedings against mem- 
bers is a local matter, and the committees are free to apply their own judgment for 


determining when to bring disciplinary proceedings.”** 
However great the power of the NASD, therefore, the organization has a strongly 
democratic character. Membership cannot be restricted. Membership control of 


rule-making is assured, with emphasis upon the secret ballot. And there is sub- 


stantial local autonomy in determining whether disciplinary measures are to be in- 


stituted. 

Equally fundamesital is the insistence of the Act and the SEC that the NASD 
actually enforce its rules. Thg Act requires that there be rules governing business 
ethics which must provide that the members “shall be appropriately disciplined, by 
expulsion, suspension, fine, censure, or any other fitting penalty, for any violation” 
of the rules.“ The SEC is empowered by Section 15A(1)(1) to suspend or revoke 
the NASD’s registration if it finds that the NASD has “failed to enforce com- 
pliance with its own rules... .”°° Although the SEC has never had occasion to 

** Sec. 15A(b) (5). 5 Re NASD, 12 S. E. C. 322, 323 (1942). 

ji Re NASD, Release No. 3734, Sept. 19, 1945 (see p. 15 of the Release). 

“7 Cf. Comment, 48 YALE L. J. 633, 649 (1939). 


** Re NASD, 17 S. E. C. 459, 468 (1944). ®® Sec. 15A(b) (8). 

*’In this respect the Act imposes a stricter-—or at least a much plainer—duty on the NASD than on 
stock exchanges. Cf. p. 525 supra. : 

It is also significant that the duty to adopt and enforce rules has not been imposed in other cases 
where Congress has provided for a certain amount of self-government. Steamship companies, airlines, 
and railroads are privileged to varying extents to adopt agreements, free of antitrust restraint, which 
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take any action implementing this duty, it has evidenced unmistakably that it is 
alert to the NASD’s responsibility and that it would not be likely long to tolerate 
any tendency on the part of the NASD to slight its enforcement function. It is 
very clear that the NASD is not a mere trade association or service agency.”! 

At the very outset, when the NASD applied for registration under the Act, it 
had no plans for a paid investigatory staff; apparently, initially, it contemplated the 
possibility of relying entirely upon voluntary committees to administer its rules. Of 
this the SEC pointedly observed that “it would appear doubtful whether effective 
enforcement of the association’s rules of fair practice could be secured” and that a 
paid staff would be necessary.”” Pointed also was the SEC’s comment on the pro- 
posed schedule of dues; it remarked that they did not seem enough “to enable the 
association to perform the task of cooperative regulation, which naturally includes 
adequate self-policing, except to a limited extent” and it proposed to scrutinize 
the NASD’s record closely."* In its Annual Report for the next year, the SEC 
noted: “The investigations of complaints conducted by local business conduct 
committees of the association have been followed with especial care.”** And in the 
following year the SEC noted that the NASD would be in a position to conduct 
“its own investigations in a greater number of instances, since it increased its paid 
staff materially,” and spoke approvingly of the NASD’s abandonment of a policy of 
taking action only when complaints came to it in favor of a policy of taking the 
initiative in the investigation of its members and the institution of complaints; 
this, said the SEC, was “a distinct step forward” and “should prove of real assistance 
to the Commission in meeting its problem of policing the . . . over-the-counter 
houses scattered throughout the land.”*’ In its Annual Reports the SEC has in- 
cluded data indicating the disposition by the NASD of disciplinary matters referred 
to it by the SEC staff."" 

In short—and this is a point which has been deeply impressed upon the NASD 


and its leadership, if not upon all of its members—the Maloney Act is not merely a 


grant of an opportunity for self-government; though the over-the-counter houses 
were not required to form the NASD, once formed it mast govern. As long as the 
NASD is adhered to by a sufficient number of the over-the-counter houses to make 


provide a limited self-regulation in those industries; but in providing such a privilege Congress imposed 
no such duty to govern as it has imposed on the NASD. Shipping Act of 1916, Sec. 15, 39 STAT. 733 
(1916), as amended, 46 U. S. C. §814 (1946); Civil Aeronautics Act of 1938, Secs. 412, 414, 52 STAT. 
1004 (1938), as amended, 49 U. S. C. §§492, 494 (1946); and the Bulwinkle-Reed Act of 1948, 62 Strat. 
472, 49 U. S. C. §5b (Supp. 1951). 

*! This is not to say that the NASD does not engage in many service functions. Its service functions, 
indeed, are more extensive than in the case of the usual trade association. They include provision of a 
voluntary arbitration service, provision of a group insurance plan for members and their employees, 
nationwide dissemination of daily quotations or price ranges of unlisted securities, publication of a trade 
paper, liaison with government agencies, and other services. 

®2 Re NASD, 5 S. E. C. 627, 628 (1939). 

°3 Id. at 631. 

** SEC, Sixto ANN. Rep. 109 (1940). 

®5 SEC, SEVENTH ANN. REP. 152-153 (1941). 

°° F.g., SEC, Firreentu ANN. Rep. (1949). 
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it economically necessary for broker-dealers to become and remain NASD members, 
the business has no choice but to subject itself to its own policing. 

The SEC’s emphasis upon the NASD’s duty to adopt and enforce a code of 
ethics quite naturally raises the question of the extent to which the SEC will accept 
the NASD’s decisions. Sec. 15A(k) empowers the SEC to abrogate any NASD 
rule if abrogation is appropriate “to protect investors.” Moreover, any NASD rule 
must be filed with the SEC to take effect thirty days thereafter unless disapproved 
by the SEC as inconsistent with the statutory mandate that the association’s rules 
be designed “to protect investors and the.public interest.”** It is likewise provided 
that any disciplinary action taken by the NASD shall be subject to review by the 
SEC upon petition of an aggrieved party ‘or on the SEC’s initiative. Review in- 
cludes the record before the NASD “and such other evidence as it [the SEC] may 
deem relevant” and is to be directed to the questions (a) whether the disciplined 
person committed the wrong of which he was found guilty, (b) whether the act 


committed was a violation of the NASDrrule designated “in the determination of 


the association,” and (c) whether the penalty imposed was “excessive or oppressive.” 


Without getting into the technicalities of the statutory language providing for 
this review, it is obvious that it is important to know whether the SEC review is 
completely de novo. Analogies suggest themselves: the extent of the review by an 
appellate court of a trial court’s decision and the extent of the review by a court of the 
action of an administrative body. The extremely limited court review of the 
discipline imposed by exchanges has already been noted.” 

There is some evidence that the SEC recognizes a kind of presumption in favor 
of the NASD’s judgment with respect to the exercise of its rule-making function. 
Section 22 of the Investment Company Act of 1940 provided that an association 
registered with the SEC under the Maloney Act—meaning the NASD—could 
adopt certain rules in accordance with the Maloney Act regulating dealings by its 
members in investment company shares. It was further provided that, after 
the lapse of one year, the SEC could adopt regulations governing the same subject. 
The NASD did adopt elaborate rules which were duly filed with the SEC. In 
permitting them to go into effect, the SEC announced that it was not called upon 
to imply “in any way that they are adequate to solve the problems to which they 
relate." And, in discussing certain objections which had been made on the 
ground that one of the rules would discriminate against some dealers, the SEC 
stated that it was not clear that there would be unfair discrimination, and added, 
“. .. as it stands the effect of the rule is doubtful and we feel that under the cir- 
cumstances the doubt should be resolved in favor of the viewpoint of the Associa- 
tion.”!°' (In fact, the NASD’s rules are still in force and the SEC has never adopted 
rules of its own.) 

It was apparent, of course, that in the Investment Company Act the Congress 


®°7 Sec. 15A(j). *® Sec. 15A(g), (h). °° See pp. 519-522 supra. 
109 Re NASD, 9g S. E. C. 38, 43 (1941). 301 Id, at 45. 
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meant to give the industry a chance, through its own association, to regulate itself.1°” 


103 and the Investment 


But the same intention was evident in the Malonev Act itself, 
Company Act made the NASD rules subject to all the provisions of the Maloney 
Act. Hence the SEC’s views expressed in this instance should be applicable to any 
other rule adopted by the NASD. 

Thus far there has been no evidence of a presumption in favor of the NASD in 
SEC opinions reviewing NASD disciplinary action against its members. In an 
individual opinion by one of the Commissioners there is a note that he does not 
believe that the SEC is bound by the findings of fact made by the NASD.""" Yet 
in commenting upon the function of the disciplinary tribunals of the NASD the 


SEC has been at pains to state that,’ 


... the proceeding is heard by the accused member’s fellow businessmen who are supposed 
to bring their knowledge of trade practices to bear upon the case, and make their de- 
termination in the light of their experience as technicians in the securities markets rather 
than as Jay jurors or legalistic judges. 

. trade practice cases within the NASD are heard by the accused member’s fellow 
businessmen who are supposed to approach each case as experienced members of the 
trade, familiar with its problems and practices. 


If this is true—and the statement reflects very clearly the congressional purpose 
in adopting the Maloney Act'®’—there must be an “expertise” in the NASD to be 
given effect by the SEC through a presumption akin to that lent by a court to the 


expert determination of an administrative body. Failure of the SEC thus far to 


articulate such a presumption is probably due to the absence of occasion therefor 
rather than to any reluctance to do so. Indeed there have been several cases where 
the SEC obviously was relying upon the NASD’s judgment, instead of exercising its 
own independently, in situations quite like disciplinary proceedings. Under the 
Act, where a broker-dealer is in a disqualified category because of a previous ex- 


102 Id, at 42; SEC, SeventH ANN. REP. 153-154 (1941). 

*°8 When the NASD was about to be organized the SEC commented, “In order that every reasonable 
opportunity may be afforded such association or associations as may become registered with the Com- 
mission to exercise as broad a regulatory function as possible, the Commission has refrained from any 
substantial amplification of its own rules for regulation of over-the-counter markets.” SEC, Firrn 
Ann. Rep. 58 (1939). 

104 PST Case, Release No. 3700, June 11, 1945 (see p. 65 n. 13 of the Release). Compare Stewart, 
Release No. 3720, Aug. 7, 1945, where the SEC sustained disciplinary action taken by the NASD. 
Its opinion states that: “Our findings are based upon an independent review of the record, which includes 
the record developed in the proceedings before the NASD.” See also, R. H. Johnson & Co., Release No. 
4694, April 2, 1952 (see p. 2 of the Release). 

105 Re NASD, 17 S. E. C. 459, 468, 470 (1944). 

1°6 See remarks of Senator Maloney, 83 Conc. Rec. 4451 (1938). In his testimony before the Senate 
Committee on Banking and Currency on S. 3255, where he was presenting the case in support of the 
Maloney Act, Commissioner Mathews observed: “. . . even if the funds were furnished for a direct 
government regulatory program, and even if an adequate staff were provided, and even if there were no 
problems of securing enforcement through the courts . . . a great many of the abuses in the securities 
business are not matters of definite illegality; they are matters of ethics... . There is a vast field for 
the control of ethical practices in this business, which is not a field which the Government can very 
well occupy” (italics supplied). Hearings before the Senate Committee on Banking and Currency on 
S. 3255, 75th Cong., 3d Sess. 10 (1938). 
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pulsion from the NASD or otherwise, he cannot be accepted as an NASD member 
without approval or direction by the SEC; similarly, a person who seeks to become 
a registered representative of a member, but who is under a similar disqualification, 
cannot become such without SEC action. Ordinarily, there is first an application 


to the NASD in such cases. Where the NASD makes a record on the case, and 


does exercise its judgment upon that record, the SEC’s opinions indicate a strong 


tendency to accept the NASD’s judgment." 

Certainly there is nothing in the Act that requires the SEC to exercise its judg- 
ment de novo. It is true that on appeal to the SEC in a disciplinary proceeding 
the Act provides that it may receive additional evidence,’’* but it does not follow 
that in a doubtful case either of fact or of principle the SEC is to decide a proposi- 


109 


tion as though the NASD had not spoken."”? Especially is this true with respect to 
the question whether the penalty imposed by the NASD should be sustained; in 
fact the Act seems to contemplate a very considerable measure of discretion in the 
NASD on that issue, for the SEC’s function is to determine whether the penalty is 
“excessive or oppressive’—not to determine what it would have done on its own. 

Support for the view that the SEC should resolve doubts in favor of the NASD’s 
judgment is to be found in its insistence that the NASD actually hear and determine 
cases and that evidence be presented in the first instance to the NASD—a doctrine 
similar to that applied by the courts in reviewing administrative action. This 
doctrine almost necessarily implies the view that, where the administrative agency 
has heard and decided on the evidence, its judgment is not to be reviewed de novo 
in court. 

In one case, involving an expelled member's application for reinstatement, the 
NASD had denied the application without any statement of its reasons. In over- 
ruling the NASD, the SEC stated that, while the NASD had “complied with the 
formal mechanics” of procedure, “its action lacks the very essence envisaged by the 
statutory procedure, namely, an informative statement of its reasons. ...” The SEC 


added:"” 


If the NASD is to fulfill the responsibility imposed upon it by the statute and if its 
decisions are to serve as an aid to us in determining what action to take, they must be 
based on findings which state plainly the reasons for the NASD’s action. 


‘°F This is reflected in some such phrase as, “After consideration of all the circumstances, and giving 
due weight to the recommendation of the NASD... .” O. H. Hecht, Release No. 4562, Feb. 2, 1951. 
See also William L. Johnsen, Release No. 4116, July 13, 1948; H. L. Ruppert and Joseph H. Lynch, 
Release No. 4117, July 13, 1948; J. A. Sisto & Company, Release No. 4142, July 29, 1948. 

»°* Compare pp. 537-538, infra. 

1° Mr. Loss states that “. . . the Commission's review of the Association's action is broader than the 
judicial review of the Commission’s action in that the Commission may review de novo, ‘upon considera- 
tion of the record before the association and such other evidence as it may deem relevant.’ SecurITtEs 
REGULATION 772-773. If Mr. Loss means that the Commission may review de novo in the sense that 
it may receive new evidence, then his statement and our statement are not in disagreement. But if he 
means that the Commission may review the NASD's findings and conclusions on the basis of a de novo 
appraisal of the record made before the NASD, then he is going further than the language of the Act 
requires—and he cites no authority except the language of the Act. 

™° Lawrence R. Leeby, Release No. 3898, Jan. 6, 1947. 
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In another case, despite the fact that the NASD Board of Governors had given 
de novo review to disciplinary action taken by a District Committee, and had sus- 
tained such action, the SEC took cognizance of infirmities in the District Com- 
mittee’s procedure. It insisted that the decisions of such committees “ought to be 


supported not merely by peremptory conclusions, but by articulated findings and 


9111 


a reasoned consideration of the relevant facts of the case. And in still another 


case, where a member was charged with excessive mark-ups to its customers, the 
SEC seems to have said that it found the NASD’s opinion wanting in that it failed 
to disclose whether “consideration” was given by the NASD to certain evidence 
offered by the member which the member argued had a bearing upon the ethics 
of its conduct.'* 

Here then we find the SEC apparently insisting that the NASD actually make 
findings and disclose in a written statement that it has given consideration to the 
arguments advanced, whether or not it agrees with such arguments. While the 
precedents are sketchy, they suggest the elaborate body of doctrine built up by the 
courts with respect to the need for full findings from an administrative agency in 
cases where a hearing is required.'" 

Other requirements normally attaching to a hearing in the case of government 
agencies have been suggested in SEC opinions. Thus where it was contended that 


“ 


a District Committee had been “dominated” by its secretary, who had taken a dim 


view of the appearance of counsel before the Committee and in certain respects had 


run the Committee in a high-handed manner, the SEC commented :1™ 


Business conduct committees, sitting in a quasi-judicial capacity, are in the difficult and 
vulnerable position of businessmen trying a competitor. Under such circumstances, they 
are bound to observe the highest standards of fair procedure. In so doing, they must 
not in any way discourage or abridge a respondent’s exercise of any right which their 
rules afford or which simple justice demands, including the right to counsel. They 
should take every reasonable step necessary to insure that their deliberations are not affected 
by the personal prejudices of any of the participants in the proceeding. 


Reflecting even more strongly the traditional view taken by the courts in review- 
ing action of administrative agencies is an opinion by the SEC iii one case testing 
the provision of the Act that, on the SEC’s review, it shall consider not only the 


™! Sherman Gleason, 15 S. E. C. 639, 648 (1944). 

**? Herrick, Waddell & Co., Release No. 3935, Mar. 25, 1947 (see p. 11 of the Release). See also 
Sherman Gleason, 15 S. E. C. 639, 648-649 (1944). 

"8 In one rather curious case the SEC sustained a penalty which it felt not excessive for one viola- 
tion, although the NASD itself had predicated the penalty upon that violation plus two others which the 
SEC found not to warrant punishment. Sherman Gleason, 15 S. E. C. 639, 650-651, 654 (1944). This 
suggests that the NASD might be upheld in some circumstances even if it gives the wrong reason for its 
action, 

"* Sherman Gleason, 15 S. E. C. 639, 648 (1944). In the same case the SEC commented that two 
of the violations of which the respondent had been found guilty by the NASD had not been charged 
in the complaint filed against him. For other reasons, however, it held that these alleged violations did 
not warrant a penalty; the SEC did not determine the procedural question whether a finding of a 
violation may be sustained where the violation in question was not charged in the original complaint. 
15 S.E.C. at 649-651. 
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NASD record but also “such other evidence as it may deem relevant.”"!® The case 
dealt with a finding by a District Committee that a member had been guilty of 
excessive mark-ups to its customers; the Board of Governors had affirmed by an 
evenly divided vote. Before the SEC, the member moved for permission to adduce 
evidence of its policy to make full disclosure of its mark-ups to its customers, showing 
what it had done in this respect since the occurrence of the alleged violations. The 
SEC held that evidence of what had been done after the alleged violations could not 


be relevant, but then proceeded with this revealing passage :''® 


The experience of our judicial system has demonstrated that, to the extent that review 
is limited to the record before the lower tribunal, there is more complete preparation by 
the parties, a clearer delineation of issues, and substantial simplification in the task of a 
review. Moreover, fairness to the original tribunal requires that it be given the opportu- 
nity to consider all available evidence in making its decision. In general, therefore, the 
Commssion will not open the record to receive further evidence except in a case where 
it is shown that such evidence is relevant to the issues raised but could not be presented in 
the original proceedings. 


And in the same case at a later stage, after the SEC had determined that the NASD 
had unduly limited the scope of its inquiry at its hearing, the SEC considered 
whether to take additional evidence and dispose of the case; it decided that the 
better course was that of remanding the case to the NASD for further proceedings.’"* 
If, as these opinions indicate, the SEC attaches importance to an articulation of 


the reasons for the NASD’s action, is insistent upon the guarantees of a “fair hear- 


ing,” and will not let parties short-cut the NASD by withholding evidence until 
they reach the SEC, then a very strong presumption should attach to the NASD's 
action once it-has been taken in accordance with the “due process” contemplated by 


18 See p. 536, supra. 

1° Herrick, Waddell & Co., Release No. 3831, July 11, 1946. Cf. J. A. Sisto & Co., Release No. 
3614, Nov. 1, 1944. The statement quoted in the text finds support in the common-law rule governing 
the granting of new trials on the ground of newly discovered evidence. 39 AM. Jur. New Trial §§156- 
161. A motion for new trial on the ground of newly discovered evidence requires a showing of due 
diligence. Frp. R. Civ. P. 59(a)(b), 60(b); 3 Moorr, Feperat Practice §§59.02, 60.02 (1938). Ad- 
ministrative agencies require a similar showing. See, ¢.g., INTERSTATE CoMMERCE CoMMISSION RULES 
or Practice 101(b). Unless it finds a clear abuse of discretion, an appellate court will not reverse the 
denial of a new trial by a trial court, Brown v. Schwartz, 164 F.2d 151 (5th Cir. 1947); United States 
v. Bransen, 142 F.2d 232 (oth Cir. 1944); or the denial of a rehearing by an administrative agency. 
ICC v. Jersey City, 322 U. S. 503 (1944); Lang Transportation Corp. v. United States, 75 F. Supp. 915 
(S. D. Cal. 1948); Carolina Scenic Coach Lines v. United States, 59 F. Supp. 336 (D. N. C. 1945), 
aff'd, 326 U. S. 680 (1945). New evidence not presented to an administrative agency will not be received 
by a court reviewing the agency's decision. Tagg Bros. v. United States, 280 U. S. 420, 443-445 (1930). 
Nor will an appellate court ordinarily consider new issues of fact or law on appeal from the decision of 
a lower court, Duignan v, United States, 274 U. S. 195, 200 (1927); Friedman v. Decatur Corp., 135 
F.2d 812, 813 (D. C. Cir. 1943); Goldie v. Cox, 130 F.2d 695, 715 (8th Cir. 1942); or of an admin- 
istrative agency. B. & O. R. R. v. United States, 298 U. S. 349, 388-389 (1936) (concurring opinion by 
Brandeis, J.); Carolina Scenic Coach Lines v. United States, 56 F. Supp. 801, 804-805 (D. N. C. 1944). 
aff'd, 323 U. S. 678 (1944); General Utilities & Operating Co. v. Helvering, 296 U. S. 200 (1935); cf. 
Hormel v. Helvering, 312 U. S. 552 (1941). 

"7 Release No. 3935, Mar. 25, 1947 (see p. 12 of the Release). Compare a reviewing court's remand 
to an administrative agency to consider additional evidence. New York v. United States, 331 U. S. 


284, 334-335 (1947). 
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the SEC.""® Were it otherwise, a great deal of money and time would be wasted 
by NASD process, and one might wonder what purpose is served by the Maloney 
Act. 

There is another procedural problem, minor in scope but practically very im- 
portant to administration of the NASD’s affairs, which sheds light upon the NASD’s 
special character. That is the problem of publicity. Traditionally exchange proceed- 
ings against exchange members are secret; the exchanges generally have been very 
insistent that their linen be washed wholly within the family. The same thing is 
usually true of all private organizations. But with the nexus between NASD dis- 


ciplinary proceedings and government review thereof, there arises the question of 


publicity at the stage of an SEC appeal. The problem is sometimes perplexing, for, 
under the Act, a disciplined member has a right to an appeal and, since the NASD 
order is automatically stayed pending such an appeal, the SEC action is really an 
integral part of the NASD process. 

In its own affairs, the NASD preserves secrecy, unless the Executive Committee 
of the Board of Governors decides otherwise in a given case, until there has been 
a final NASD determination. At that point the action is announced, even though 
the disciplined member appeals to the SEC. Sometimes there are cases, however, 
where it seems desirable to preserve privacy through the SEC stage. On the only 
occasions when the question has arisen, the NASD and the members concerned 
have agreed on the point, and the SEC has cooperated. The question can become 
acute when, after an individual has suffered disqualification, approval is sought of 
his employment as a registered representative by a firm with which he was not 
connected when his trouble arose. The new firm might hesitate to offer an employ- 
ment opportunity if its identity were to be publicly known. In such cases the SEC 
has fashioned a procedure to permit prosecution of the matter without public dis- 
closure of the name of the new employer.""® However, in a disciplinary case, where 
serious charges are being reviewed by the SEC, privacy may not be consistent with 

“* The reader will observe that we have skirted a problem of some difficulty and of considerable 
interest. If the NASD determinations are given some presumptive weight—leaving aside the question 
whether it might be a presumption exactly like that applied by a court to an administrative agency's 
determinations—would it follow that the NASD’s process must meet the requirements of constitutional 
due process of law? In such circumstances would the constitutional requirements applicable to the 
NASD be the same as those applicable to a state agency? If, on the other hand, the NASD judgments 
are given no presumptive weight at all, with completely de novo review by the SEC, then why should 
the SEC ever be concerned about procedural or other defects in the NASD process? None of these 
questions has been considered in the SEC opinions. There is one dictum which assumes that a hearing 
by an exchange in a disciplinary case, being “private action,” is not a “hearing under the safeguards 
provided by due process of law.” J. A. Sisto & Co., 7 S. E. C. 647, 653 (1940). Cf. pp. 530-531, supra. 
This dictum would not necessarily apply to a hearing before the NASD. If the state attaches conse- 
quences to the action of a private body which affect property and personal rights—consequences not 
voluntarily assumed by the person affected—the mere fact that the action in question is private instead 
of state agency action does not mean that constitutional safeguards cannot be applied to the processes 
of that private body. Cf. Steele v. Louisville & N. R. R., 323 U. S. 192, 198 (1944); Edwards v. 
Capital Airlines, 176 F.2d 755, 760-762 (D. C. Cir. 1949). Quaere whether constitutional due process 
might be imported into the exchange’s procedures by virtue of consequences attached by the Securities 
Exchange Act of 1934 to expulsion from an exchange. 

° Edward E. Trost, Release No. 3955, April 29, 1947. See Loss, Securrmies REGULATION 78o 
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the public interest. The question received some attention in one case where, on its 
own initiative, the SEC reviewed 6 typical cases out of some 70 cases in which the 
NASD had disciplined members for failure to abide by price maintenance pro- 
visions of an underwriting syndicate. The 6 were picked merely as types, and 
it was felt that it would be unfair to these 6 members to disclose their identity. The 
SEC agreed to proceed on a “John Doe” basis. But it warned that it could not 
assure a similar course in future cases where it might be necessary to summon 
as witnesses the persons who had been disciplined.’*° 

Administrative agencies not infrequently make provision for confidential treat- 
ment of portions of proceedings before them, and in some of its work the SEC itself 
has permitted proceedings to be private until their conclusion. But “John Doe” 
proceedings, wherein the identity of the party is never disclosed, present obvious 
dangers. Even the preservation of privacy while a proceeding is pending is not 
lightly to be permitted. There are possibilities not only of abuse but of fostering 
the unhealthy attitude that the matter is of concern only to the SEC and the in- 
dividual directly involved. Even while the proceeding is pending within the NASD, 
the virtues of washing linen privately, great as they often are, do not always out- 
weigh considerations arguing publicity.’*! 

In the area of the substantive “law” applied by the NASD, the most significant 
problems encountered by the SEC have been in cases where the application of 
principles of ethics verges upon outright regulation of the economics of the business. 

A most obvious ethical problem is presented by excessive charges to customers. 
Customers are often either in no position to have information as to fair prices or 
are so unsophisticated as to be at the mercy of their broker-dealers. Nonetheless 
the Maloney Act provides that the NASD rules shall not “impose any schedule of 
prices."1** The NASD thus far has dealt with the subject of fair prices only in 


general terms; its rules simply require its members to conduct themselves honorably 


and to make charges bearing a fair relation to the market and to other relevant 


circumstances. 

Obviously some mark-ups might be so gross as to constitute fraud. Even short 
of fraud, some mark-ups might be so high as to be unethical on their face."** The 
difficulty comes when a mark-up falls within the zone between the clearly ethical 


12° DST Case, Release No. 3700, June 11, 1945 (see p. 2 n. 2 of the Release). 

121Tn a recent case a member sued to enjoin the NASD from proceeding against it. After the 
complaint was filed in court, the NASD proposed to publish a statement in its trade journal concerning 
the case. Thereupon the member included, in its injunction proceeding, a request that publication of 
such statement be enjoined. The court denied the injunction on the ground that the facts of the case 
had already become public through the member’s own complaint filed in court and that there was nothing 
injurious in the proposed statement. The court did say: “. . . it is well recognized administrative law 
that injurious publicity ought not to be resorted to in lieu of authorized and lawful sanctions, and 
I have no doubt that, in an appropriate action where it was shown that injurious publicity was being 
improperly resorted to, this Court would have ample power to grant injunctive relief.” Otis & Co. v. 
NASD, 84 F. Supp. 395, 399 (D. D. C. 1949). 

422 Sec. 15A(b) (7). 

193 Sherman Gleason, 15 S. E. C. 639, 651-654 (1944). 
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and the clearly gross. In this zone it might be useful to have a schedule of per- 
missible profit or mark-up. But whether or not the Act would permit such a 
schedule, the difficulty of getting NASD members to agree upon a general rule is 
apparent. 

At one time the Board of Governors, in an effort to be helpful to its members 
and the District Committees, did issue an elaborate “interpretation” which, among 
other things, invited attention to the fact that in the vast majority of cases members 
did not charge mark-ups exceeding 5 per cent.’** Thereupon, the Board’s Chair- 
man and the Executive Director of the NASD sent a letter to the various District 
Committees stating that when there is a mark-up in excess of 5 per cent “a duty is 
imposed upon the member to show to the satisfaction of the Business Conduct 
Committee that no violation has occurred.”"*° Upon a petition to the SEC, in which 


it was contended that the Board was attempting to adopt a 5 per cent rule through 


the guise of an “interpretation,” without going through the prescribed rulemaking 
process, the SEC held that the Board had done no more than issue a permissible 
interpretation, that a mark-up still had to be shown to be excessive in the light of all 


the circumstances in order to constitute a violation of the NASD rules, and that the 
letter from the Board Chairman and the Executive Director was incorrect in at- 
tempting to instruct that a mark-up exceeding 5 per cent would be prima facie 
wrongful,'** 

The question came to a further test in Herrick, Waddell & Co.'** A District 
Committee had found the respondent guilty of excessive mark-ups on the basis, it 
seems, of a showing that they exceeded 5 per cent—none being higher than 11.4 per 
cent—and that other firms in the area had very few mark-ups exceeding 5 per cent. 
In the view of the SEC the District Committee had ignored various extenuating cir- 
cumstances advanced by the respondent (the Committee had been affirmed by a 
divided vote of the Board of Governors). The SEC reversed. In doing so it made 


the interesting statement that’** 


. we recognize that the industry may properly protect itself against the so-called “high 
cost” or “submarginal” producer, whose excessive cost of doing business results from 
inefficiency or unduly high overhead and compels his charging unreasonably high prices 
to show a profit. 


It was also recognized that a mark-up could be unethical even though not fraudu- 
lent.2 But it was denied that mark-ups exceeding “those customarily charged” 


are conclusively to be deemed unethical.” A broader view of all the circumstances 


in each case must be taken.2*! 


It is not profitable here to explore all the subtleties of the SEC’s opinion. But 
it leaves some question as to how far the SEC would permit the NASD to go in leg- 


#4 See p. 532, supra. The letter did not imply that a mark-up not exceeding 5 per cent is necessarily 
appropriate. , 

125 Re NASD, 17 S. E. C. 459, 467 (1944). 126 1d. at 468 ff. 

127 Release No. 3935, Mar. 25, 1947. 188 7d. at 10. 

arya. at 0: era. at 9s 181 1d. at 9-11. 
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islating more specifically than it has on this subject. Certain passages in the opinion 
seem to be dealing with what is “unethical” in the absolute sense, without regard 
to the particular language of the NASD rules, and might be interpreted as meaning 
that no NASD rule could be sustained which branded a mark-up as wrong unless 
it were to be measured in each case in the light of “all the circumstances.” Such a 
view might protect NASD members from the necessary arbitrariness of a general 
rule; but the price of such protection is the arbitrariness inherent in any decision 
which is to be made “in the light of all the circumstances of the particular case.” 
This inherent arbitrariness becomes very important to the individual charged with 
a wrong, for the SEC is clear that mere subjective good faith, however strongly 
evidenced, cannot excuse a violation of an ethical standard.’** If a standard can 
be no more specific than “all the circumstances,” there is no way of anticipating 
what the standard may be. This is a familiar problem of public law; but when 
laymen are attempting to administer their own affairs they may find it difficult to 
understand or accept. 

Perhaps even more important to the economics of the business than the regula- 
tion of mark-ups is the question of assuring compliance with contracts. The 
view that a contract gives one a right to performance or to damages is not 
shared in the securities business. To a degree true in no other field, those in the 
securities business condemn a welsher; performance is expected. No ecclesiastical 
tribunal ever imported into contractual obligations such ethical content as is ac- 


cepted as of course by most securities dealers.’** 


Breach of the price maintenance provisions of an underwriting syndicate agree- 
ment came into question before the NASD on a charge that such a breach is a viola- 
tion of an NASD rule which proscribes “conduct inconsistent with just and 
*134 On its own motion, the SEC reviewed the NASD 


equitable principles of trade. 
Board of Governors’ decision that such a charge would be sustained. Strong argu- 


ment was made to the SEC that such price maintenance agreements are unlawful 
under the antitrust laws, so that a breach of them could not be deemed unethical. 
It was also urged that the Maloney Act forbids rules imposing a schedule of prices 
and requires that rules be designed “to remove impediments to and perfect the 
mechanism of a free and open market.”"*® 

Three of the four Commissioners held that price maintenance in an underwriting 
syndicate agreement does not violate the antitrust laws per se; there would be such 
a violation only if there were special circumstances such as price maintenance for 
an unreasonable length of time. The fourth Commissioner found it unnecessary to 


express opinion on the antitrust question. 
Three of the four Commissioners held that even though the antitrust laws were 


189 CH. Stewart, Release No. 3720, Aug. 7, 1945. 

*8§ Commissioner Healy characterized breach of contract, in the PSI Case, Release No. 3700, June 
11, 1945, as “somewhat ‘low down’” (see p. 67 of the Release). 

14 Cf. People ex rel. Johnson v. New York Produce Exchange, supra note 11. 

*° Sec. 15A(b)(7). The case was PSI Case, Release No. 3700, June 11, 1945. 
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not violated by price maintenance in a syndicate agreement, the NASD rule could 
not be interpreted to warrant punishment for a breach of a price maintenance under- 
taking because such an undertaking was, literally, a restraint upon a free market. 
The Maloney Act calls for rules to promote a free market. Hence a rule enforcing 
a restraint—however reasonable the restraint as far as the antitrust laws were 
concerned—could not be allowed. Commissioner Healy, dissenting, found no such 
bar in the Maloney Act. And the majority agreed with Commissioner Healy that, 
apart from the specific prohibition of the Maloney Act, unwarranted breach of a 
valid contract amounts to conduct inconsistent with just and equitable principles of 


trade, so violating the NASD rule. As Commissioner Healy expressed it:'*° 


The deliberate, willful and unjustifiable breach of a valid contract between members of 
the same association, who have relied on each other in a common undertaking, involving 
risks to their capital is, to my mind, neither honorable, just, nor equitable. 


Thus the full Commission recognized that, save for a restricted class of cases 
involving restraints upon a free market, contracts between members of the NASD, 


and presumably contracts between such members and their customers in the course 
of the securities business, could be backed up with the sanctions of the NASD. The 
efficacy of such sanctions is obviously greater than the mere right of civil suit for 
damages or even specific performance. The SEC has thus recognized a most im- 
portant police power on the part of the NASD going far beyond normal conceptions 
of ethics in business at large and vitally affecting the economics of the trade. Oc- 
casion has never arisen for a square SEC ruling; the statements in the case referred to 
were obiter. But there is little doubt that the threat of NASD disciplinary action is 
a powerful factor in preserving the integrity of contractual relationships in this 
business. 

This review of the SEC rulings with respect to the NASD can touch only a few 
of the features of the day-to-day operation of the NASD as an instrument of social 
control. The cases are few where the SEC has been called on to exercise its review 
power, and they are still fewer where questions of particular importance have been 
presented. It will be years, at the present rate, before a rounded body of SEC law for 


NASD guidance is built up. And not yet has a single case of significance found 


its way into the courts.'*7 


In the meantime the NASD remains a unique institution. If pressure for ex- 


18° See page 67 of the Release. 

87 With the exception of a pending appeal to the Court of Appeals for the Second Circuit by R. H. 
Johnson & Co. from the decision of the SEC reported in Release No. 4694, April 2, 1952, the NASD 
has been brought into court only once. Otis & Co. sought to enjoin the Board of Governors from proceed- 
ing in a disciplinary case on the plea that the question involved in the matter had already been adjudicated 
in certain previous proceedings involving that company and the SEC. The injunction was denied. 
The ruling in this case, however, is of no general interest except for its recognition that the doctrine 
of primary administrative jurisdiction applies to a request that a court interfere with NASD proceedings 
before they have been concluded. Otis & Co. v. NASD, 84 F. Supp. 395 (D. D. C. 1949). See note 


121 supra. 
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panding social controls over private business continues to mount, a desire to avoid 


additional burdens upon the bureaucracy of government may lead to creation 
of somewhat similar institutions in other fields. If so, the experience of the NASD, 
its methods, and its relationships to the government reviewing agency will provide 


a rich source of instruction. Commissioner Healy, who played an active part in 
the development of the Maloney Act, and who had a keen appreciation of the pur- 
poses of the NASD, once observed of it,’** 


It is one of the most interesting and important efforts in the field of government. ... and 
may lead those interested in cooperation between business and government to consider 
its possibilities in other industries. 


188 PSI Case, Release No. 3700, June 11, 1945 (see pp. 61-62 n. 8 of the Release). 





ON THE ENFORCEMENT ABROAD OF AMERICAN 
ARBITRATION AWARDS 


Martin DomMKE* 


In memoriam Frances Kellor 


The enforcement of an arbitration award in a country other than the one in 
which it was rendered has always been an important issue in international com- 
mercial arbitration. Business firms engaged in foreign trade usually carry out awards 
in good faith since they have undertaken in their contracts to abide by an award 
and are eager to maintain trade relations. It is one of the advantages of commercial 
arbitration that an award rendered by persons experienced in special fields will not 
be reviewed by courts on its merits, and therefore parties voluntarily accept the de- 
cisions of the arbitrators.1 Sometimes trade organizations to which a recalcitrant 
party belongs are called upon to secure compliance with an award.? Thus the 
situation does not arise too often of instituting court procedures in a foreign country 
where the application of different principles of law and procedure causes hazards, 
expense, and delay. Moreover, the status of law and practice as to the enforcement 
of foreign awards cannot be easily ascertained, since the statutes of various countries 
usually do not provide for the execution of foreign, but only of domestic, awards. 
This article, which is confined to the enforcement abroad of awards rendered in the 


United States, will not deal with all of the many questions relating to the enforce- 
ment of foreign awards; court decisions and legal writings on this general subject, 


*International Vice President and Director of Legal Research, American Arbitration Association; 
Editor-in-Chief of the Arbitration Journal; Lecturer on International Arbitration, New York University 
Law School; Chairman, Committee on International Commercial Arbitration, American Branch, Interna- 
tional Law Association; Vice President, Consular Law Society; Chairman, Subcommittee on American 
Investments Abroad, Committee on Foreign Law, Association of the Bar of the City of New York. 
Author of books on international law and contributor of articles to American and foreign periodicals on 
questions of alien property, expropriation, and the settlement of disputes. 

*See Rosenthal, Arbitration in the Settlement of International Trade Disputes, 11 Law & CoNnTEMP. 
Pros. 808 (1946), A Businessman Looks at Arbitration, 2 Ars. J. (N.s.) 138 (1947), and TECHNIQUES 
OF INTERNATIONAL TRADE 22 (1950). The International Chamber of Commerce stated in INTERNA- 
TIONAL COMMERCIAL ARBITRATION, PracticaL Hints 8 (1935) that “87° of the awards concerning 
which we have been able to obtain information, have been enacted freely by the losing party,” and in 
Resolution 22(1) of its XIII[th Congress, held at Lisbon, Portugal, in June, 1951: “The International 
Chamber of Commerce is glad to note that in the majority of cases arbitration awards are carried 
out voluntarily by the parties.” (BrocHure No. 161, p. 75). The same experience prevails in the 
United States. See Frances KFLLor, ARBITRATION IN AcTION 8 (1941): “It is a remarkable tribute to 
the high prevalence of good faith that less than 6 per cent of the agreements or awards, arbitrated under 
the Rules of Procedure of the American Arbitration Association, are referred to the courts for legal en- 
forcement.” 

* The Rules of Conciliation and Arbitration of the International Chamber of Commerce expressly 
provide in Article 26 that “in case the party against whom the award is made does not comply therewith 
within thirty days of the notification of the award,” the Court of Arbitration will ask the National 
Committee of the Chamber or “any- other organization to which the recalcitrant member belongs, to 
take suitable measures.” 
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though rather scarce in the United States,® are manifold in the civil law countries of 
continental Europe.* 

The procedure under which American arbitration awards will be enforced in other 
countries is derived mainly from the concepts which prevail for the enforcement of 
foreign decisions. First, it may be based on provisions in treaties, both multilateral 
and bilateral, concluded between the country where the award was rendered and 
the country where it has to be enforced (I). In the absence of treaty provisions, 
conditions of comity of nations may prevail, especially the concept of reciprocity, 
whereby foreign awards have the same force as is granted to awards of the country 
in which enforcement is sought, e.g., American awards would have the same force 
in Uruguay that American law grants to Uruguayan awards (II). Enforcement of 
a foreign award is possible only by an order of the competent judicial authority, in 
observance of the requirements of the law of the foreign country (III-IV). Finally, 
the question of universal enforcement of foreign awards, as recently advocated by the 
International Institute for the Unification of Private Law at Rome, Italy, has to be 
considered briefly from the American point of view and in the light of the experi- 
ence of American traders in international commercial arbitration (V). 

I 

International agreements, both multilateral and bilateral, have at various times 
dealt with efforts to facilitate the enforcement of foreign awards. The United 
States is not a party to any such agreements. It did not ratify either of the two 
international agreements which were concluded by several countries of the Western 


Hemisphere: the Montevideo Treaty of International Procedural Law, of February 
12, 1889,° and the Code of International Private Law (Codigo Bustamante), which 
was adopted by the Sixth International Conference of American States at Habana 
in February 20, 1928.° Nor is the United States a party to the Treaty of Interna- 


*Westey A. Srurces, A TREATISE ON COMMERCIAL ARBITRATIONS AND AWARDS 931 (1930); Lorenzen, 
Commercial Arbitration—Foreign Awards, 45 Yate L. J. 39 (1935), reprinted in SELECTED ARTICLES 
ON THE ConFLict oF Laws 506 (1947); Heilman, The Enforceability of Foreign Awards in the United 
States, 3 Ars. J. 183 (1939). 

“For surveys of foreign literature, see Rudolf Pohle, Schiedsvertrag, in 6 RECHTSVERGLEICHENDES 
HANDWOETERBUCH FUER DAS ZIVIL-UND-HANDELSRECHT DES IN-UND AUSLANDES 159, 179 (1936); ALFRED 
Bernarp, L’ArbirRAGE VOLONTAIRE EN Droit Privé 517 (Brussels, 1937); 1 ApoLpH ScHOENKE, Dre 
SCHIEDSGERICHTSBARKEIT IN Zi1viL-UND HANDELSSACHEN IN Europa (1944) and II id. (1948); ERwIN 
RiezLer, INTERNATIONALES ZIVILPROZESSRECHT UND PROZESSUALES FREMDENRECHT 595 (1949); 2 ADOLE 
F. Scunirzer, HanppucH Des INTERNATIONALEN PRrivaTRECHTS 745 (3d ed., Basle, Switzerland, 1950). 

© Arts. 5-7: Execution of Judgments and Arbitral Awards, in Vincente Vita, COMPARATIVE STUDY 
oF AMERICAN LEGISLATION GOVERNING COMMERCIAL ARBITRATION 59 (Inter-American High Commission, 
United States Section, Washington, D. C., 1928). The treaty was ratified by Argentina, Bolivia, Para- 
guay, Peru, and Uruguay. 

* Title X, Arts. 423-433: Execution of Judgments Rendered by Foreign Courts, in Vira, op. cit. supra 
note 5, at 58; 4 MaNLry O. Hupson, INTERNATIONAL LEGISLATION 2279 (1931), and 2 G. H. Hack- 
wortH, Dicest of INTERNATIONAL Law 86 (1941). The Code is in force in Bolivia, Brazil, Chile, Costa 
Rica, Cuba, the Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Nicaragua, 
Panama, Peru, Venezuela. On the non-adherence of the United States, see ArtHurR H. Kunn, Com- 
PARATIVE COMMENTARIES ON PRIVATE INTERNATIONAL Law or ConrLicr oF Laws 62 (1937) and OpINion 
ON THE PosstBiLiry OF REVISION OF THE BUSTAMANTE CODE OR THE CopE OF PRIVATE INTERNATIONAL Law 
30 (Inter-American Juridical Committee, Pan American Union, Washington, D. C., May, 1951). 
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tional Procedural Law signed by Argentina, Bolivia, Brazil, Colombia, Paraguay, 
Peru, and Uruguay at Montevideo on March 19, 1940.’ This treaty, which provides 
for a summary procedure of enforcement of awards rendered in a signatory country, 
has not yet been ratified by any of the participating states. 

Neither does the United States adhere to the Geneva Convention of September 
26, 1927 on the Execution of Foreign Arbitral Awards (or to the Geneva Protocol 
on Arbitration Clauses of September 23, 1923),° nor did any other country of the 
Western Hemisphere ratify these Geneva Agreements.® The Geneva Convention of 
1927, which applies to “differences between parties subject respectively to the 
jurisdiction of different Contracting States,” has been instrumental in improving 
the arbitration laws of many countries which enacted Jegislation to give effect 
to the Convention by embodying it in their domestic law. Either special statutory 
enactments to that effect were passed as in Great Britain, Italy, the Nether- 
lands, and India, or the principles were incorporated in the general arbitration 
statute, as in Sweden, France, and Germany.’ These statutory provisions and court 
decisions on their interpretation are not directly applicable to instances where 
arbitration awards rendered in the United States have to be enforced abroad, since 
this country is not a party to the Geneva Convention of 1927." 

It may further be noted that there is no prospect whatever that the United 
States may adhere to that Convention in the future. The Convention is definitely 
influenced (as is the Protocol) by continental European conceptions of arbitration 
law. Says the leading British treatise on arbitration:’* “The framers of the Protocol 
and Convention obviously had in mind the Continental rather than the British view 
of arbitration,” a statement which is strongly supported by the outstanding American 
authorities, Lorenzen and Nussbaum.'* To the same effect, it was stated at the 
1936 Conference of the International Law Association in Paris, France: “It is not 
surprising that the U.S.A. should not have seen its way to ratify either the 
Protocol (1923) or the Convention (1927), consequent on its unwillingness to intro- 
duce certain principles into their system deemed to be unacceptable.”** Various 
reasons, such as the division of power under the Federal Constitution between the 


7 Title III, Art. 5: On the Enforcement of Letters Requisitorial, Judgments and Arbitral Awards, trans 
lated in 37 Am. J. Int’, L. Supp. 118 (1943). 

* Text in INTERNATIONAL YEARBOOK ON CIVIL AND COMMERCIAL ARBITRATION 239, 240 (Nussbaum 
ed., 1928). 

* With the exception of Brazil, which ratified the Protocol of 1923. For a survey of countries which 
ratified the Convention, see CoMMERCIAL PoLicy IN THE INTER-WaAR PEriop 92 (League of Nations, 1942). 

*° A profound discussion is to be found in Nussbaum, Treaties on Commercial Arbitration—A Test of 
International Private-Law Legislation, 56 Harv. L. Rev. 219 (1942). 

™ Cf. however, note 23 infra. 

12 Francis RussELL, ON THE PowER AND Duty OF AN ARBITRATOR, AND THE LAW OF SUBMISSION AND 
Awarps [hereinafter RusseELL ON ARBITRATION AND Awarps] V (12th ed., Aronson, 1931). 

'® Supra note 3, at 506, and note 10, at 242. 

** Tyirty-NINTH REPORT OF THE INTERNATIONAL Law AssoctaTION 98 (1937). In view of the use 
of the word “ratify” it should be noted that the United States was not even a signatory country to cither 
of the Geneva Agreements, See Macassey, International Commercial Arbitration: Its Origin, Development, 
and Importance, in 24 TRANSACTIONS OF THE Grotius SociETyY 191 (1938). 
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Federal Government and the various states, and the limitation of federal law in so 
far as procedural matters are concerned, make such an attempt hardly advisable. 
Thus, no reference whatsoever to the Geneva Protocol on Arbitration Clauses of 1923 
was made in the congressional hearings on the United States Arbitration Act of 
February 12, 1925, though the latter deals also with “commerce with foreign na- 
tions.”"* Nor was an early and interesting proposal for a Commercial Arbitration 
Treaty which was initiated by the Committee on Arbitration of the Chamber of 
Commerce of the State of New York and unanimously approved by the American 
Bar Association, ever submitted for congressional consideration,!® 

For all these reasons, it may be suggested that the recent resolution of the XIIIth 
Congress of the International Chamber of Commerce in Lisbon, Portugal, in June 
1951, for “an immediate effort (whether by amendment of the Geneva Convention 
of 1927 or by a new Convention),”"* will not find the support of American com- 
mercial organizations which would seem indispensable for any consideration of 
such a proposal by federal authorities of both the executive and legislative branches. 
Moreover, such a move for the United States’ adherence to a multilateral convention 
is not urgent at all, since recently the modern bilateral commercial treaties of this 
country have undertaken to facilitate the use of international trade arbitration. 


I] 


The attitude toward enforcement of foreign awards by countries which are 


parties to the international conventions of the Western Hemisphere or the Geneva 


Agreements may play a role in those instances in which bilateral agreements of the 
United States with those countries were concluded recently. Bilateral agreements 
for the enforcement of foreign awards are in existence between various European 
countries. Switzerland, e.g., concluded such agreements with Germany in 1929, 
with Sweden in 1936, and with the Soviet Union and Yugoslavia in 1948.’* Most 
notable, in view of its activities in state trading and the immunity of government- 


43 Star. 883 (1925), 9 U. S. C. §§1-15 (Supp. 1946), now codified and enacted into positive law 
by the Act of July 30, 1947, c. 392, 61 Stat. 669; see Sen. Rep. No. 664 and H. Rep. No. 255, 80 
Cong., 1st Sess. (1947). By the same Act the Arbitration Act of 1925 was repealed; for the history 
of the latter, see The United States Arbitration Law and Its Application, by the Committee on Commerce, 
Trade and Commercial Law, American Bar Association, in 11 A.B.A.J. 153 (1925). 

*® Although the then Secretary of State, Charles Evans Hughes, declared himself “sympathetic to the 
principle.” Report oF THE COMMITTEE ON ARBITRATION OF THE CHAMBER OF COMMERCE OF THE 
Strate oF New York 2 (Oct. 5, 1922). See also Report oF THE Forty-FirtH ANNUAL MEESING Of 
THE AMERICAN Bar ASSOCIATION 53, 321 (1922). 

‘*“An immediate effort should be made (whether by amendment of the Geneva Convention of 
1927 or by a new Convention) to remove the main defect which militates against the effectiveness of 
international arbitration and to permit the immediate enforcement of international arbitral awards. The 
International Chamber of Commerce calls on all governments concerned to cooperate towards that end.” 
INTERNATIONAL CHAMBER OF COMMERCE (BRocHuRE No. 161) 75 (1951). On the difficulties arising 
out of the Geneva Convention, see Herbert, The Prompt Enforcement of International Arbitral Awards, 
in INTERNATIONAL CHAMBER OF COMMERCE, BrocHure No. 160, INTERNATIONAL COMMERCIAL ARBITRATION 
AND FREEDOM oF ContTRACT 7 (1951). 

*® References in Max GuULDENER, Das INTERNATIONALE UND INTERKANTONALE ZIviL-ProzessRECHT DER 
Scuweiz 130, 166 (1951). Cf. Nussbaum, American-Swiss Private International Law, 1 BILATERAL 


Strupies iN Private INTERNATIONAL Law 35 (1951). 
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controlled corporations, has been the attitude of the Soviet Union which has con- 
cluded, since the twenties, many elaborate commercial arbitration treaties with other 
European countries.’® 

More recently, the United States, in its modern bilateral Treaties of Friendship, 
Commerce and Navigation, began to provide for the enforcement of arbitral awards 
rendered in disputes between nationals and corporations of the respective countries. 
The first instance was the Treaty with China of November 4, 1946, whereby arbitra- 
tion awards would be accorded full faith and credit by the courts of the respective 
countries where they were rendered, without, however, providing for the enforcement 
of awards in the other country.” The next important forward step in the use oi 


international commercial arbitration was taken not earlier than 1950, when the 
1 


Treaty of Friendship, Commerce and Navigation with Ireland, of January 21, 1950," 


included in Article X what became a standard clause in later commercial treaties, 
namely, those with Colombia of April 26, 1951, with Israel of August 23, 1951, with 
Denmark of October 1, 1951, and in the Supplemental Agreement of September 26, 


1951 to the Treaty with Italy (of February 2, 1948), reading as follows: 


Contracts entered into between nationals and companies of either Party and nationals 
and companies of the other Party, that provide for the settlement by arbitration of 
controversies, shall not be deemed unenforceable within the territories of such other 
Party merely on the grounds that the place designated for the arbitration proceedings is 
outside such territories or that the nationality of one or more of the arbitrators is not that 
of such other Party. No award duly rendered pursuant to any such contract, and final 
and enforceable under the laws of the place where rendered, shall be deemed invalid or 
denied effective means of enforcement within the territories of either Party merely on 
the grounds that the place where such award was rendered is outside such territories or 
that the nationality of one or more of the arbitrators is not that of such Party. 


A somewhat improved provision regarding intcrnational commercial arbitration 
is to be found in Article VI(2) of the Treaty with Greece of August 3, 1951.77 It is 


**° See Hilton, Commercial Arbitration in the Treatics and Agreements of the U.S.S.R., 12 Dep’r Strats 
Butt. 890 (1945); Rashba, Settlement of Disputes in Commercial Dealings with the Soviet Union, 45 
Cot. L. Rev. 530 (1945). 

°° TREATIES AND OTHER INTERNATIONAL Acts Series No. 1871, Art. VI(4), reading as follows: 
“In the case of any controversy susceptible of settlement by arbitration, which involves nationals, corpora- 
tions or associations of both High Contracting Parties and is covered by a written agreement for 
arbitration, such agreement shall be accorded full faith and credit by the courts within the territories of 
each High Contracting Party, and the award or decision of the arbitrators shall be accorded full faith 
and credit by the courts within the territories of the High Contracting Party in which it was rendered, 
provided the arbitration proceedings were conducted in good faith 2nd in conformity with the agreement 
for arbitration.” 

21 TREATIES AND OTHER INTERNATIONAL Acts SeriEs No. 2155. 

7? “Contracts entered into between nationals and companies of either Party and nationals and 
companies of the other Party, that provide for the settlement by arbitration of controversies, shall not be 
deemed unenforceable within the territories of such other Party merely on the grounds that the place 
designated for the arbitration proceedings is outside such territories or that the nationality of one or 
more of the arbitrators is not that of such other Party. Awards duly rendered pursuant to any such 
contracts, which are final and enforceable under the laws of the place where rendered, shall be deemed 
conclusive in enforcement proceedings brought before the courts of competent jurisdiction of either Party, 
and shall be entitled to be declared enforceable by such courts, except where found contrary to public 
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only in the Treaty of Friendship, Commerce and Economic Development between 
the United States and Uruguay of November 23, 1949, and in the Treaty of Amity 
and Economic Relations with Ethiopia of September 7, 1951, that no provision for 
the enforcement of arbitration awards was made. The standard clause quoted above 
is somewhat comparable to that of the Geneva Convention of 1927, to which most of 
the European countries are parties. It may be assumed that, after ratification of the 
recent treaties with the United States, the courts of these countries, when called upon 
to enforce American awards, will apply to some degree the principles governing that 
Convention.”* 

This article will not try to present even a summary of the numerous concepts and 
differences of opinion on the enforcement of foreign awards which have appeared 
in numerous court decisions and legal writings in various countries. However, it 
will be necessary to review briefly the instances in which foreign arbitration awards 
have been enforced in the United States, in view of the concept of reciprocity pre- 
vailing in some countries for the enforcement of foreign decisions. It will be seen 
that even in the absence of any treaty obligation or statutory provision, a most 
liberal practice has been followed in the United States in cases where personal 
jurisdiction upon the American parties appeared to have been obtained abroad, 
both in the arbitration and the ensuing court proceeding. 

In the leading case of Gilbert v. Burnstine,** the defendants, residents of New 
York, agreed to deliver zinc to the plaintiff in New York. A clause in the contract 
provided for arbitration “at London, pursuant to the Arbitration Law of Great 
Britain.” -When a dispute arose, the buyer instituted arbitration proceedings in 
London, by duly notifying the seller in New York of his intention to apply, pur- 
suant to Article 5 of the (British) Arbitration Act of 1889, to the High Court of 
Justice for the appointment of an arbitrator should the defendants fail to agree upon 
an arbitrator.“°. The defendants ignored the notices served on each of them in New 
York. An award was rendered in favor of the buyer who brought action on it in 
New York.** The contention of the defendants that they had not submitted to the 
English proceedings, in the absence of personal service of process or voluntary ap- 


pearance, was sustained by the lower New York courts,’ which dismissed the 


policy. When so declared, such awards shall be entitled to privileges and measures of enforcement ap- 
pertaining to awards rendered locally. It is understood, however, that awards rendered outside the 
United States of America shall be entitled in any court in any State thereof only to the same measure 
of recognition as awards rendered in other States thereof.” 

28 See Tavlaridis, Die Schiedsgerichtbarkeit im Griechischen Recht, in Il ScHoENKE, op. cit. supra 
note 4, at 241, and Racca, Enforcement in Italy of Awards Between Americans and Italians, 6 Arp. J. 
(N.S.) 235 (1951). 

24 455 N. Y. 348, 174 N. E. 706 (1931). 

°° The power of the court has been enlarged by §5(1) of the Arbitration Act, 1934, now consolidated 
in $10 of the Arbitration Act, 1950, 14 Geo. 6, c. 27. 

*® Not on the English judgment which had been obtained on the award. See Weiss, The Arbitration 
Award and the Non-Resident: Nuance in New York, 48 Cov. L. Rev. 366, 370 n. 15 (1948). 

*7 135 Misc. 305, 237 N. Y. Supp. 171 (Sup. Ct. 1929), aff'd, 229 App. Div. 170, 241 N. Y. Supp. 
54 (1st Dep't 1930). 
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complaint; but the Court of Appeals reversed the decisions, holding that the New 
York parties’ agreement constituted “an implied submission to the terms of the act 
itself [British Arbitration Act], and to any rules or procedural machinery adopted 
by competent authority in aid of its provisions.”** Since the law of the foreign 
country (England) to which the parties had made express reference, allowed service 
of process outside of its jurisdiction, the defendants could not resist the enforcement 
on the ground that the award was rendered without personal jurisdiction over them. 
Said the Court of Appeals:*** “They [defendants] contracted that the machinery 
by which their arbitration might proceed would be foreign machinery operating from 
the foreign court.” 

No reference was made by the Court of Appeals to Skandinaviska Granit Aktie- 
bolaget v. Weiss,” where the defendant, a New York resident, had agreed in a con- 
tract for the purchase of black granite that any dispute was to be settled by arbitra- 
tion and without appeal. When a dispute arose, the defendant instituted arbitration 
proceedings in Sweden, but abandoned them later. When another dispute arose, he 
did not participate in proceedings initiated in Sweden by the plaintiff, pursuant to 
Swedish law, neither in the arbitration nor in the ensuing action for entry of a 
judgment on the award in the Court of the Administrator of Justice at Gothenburg, 
Sweden. The New York courts held, in an action upon the Swedish judgment, that 
the Swedish court had not obtained personal jurisdiction over the defendant. The 
case is to be distinguished from the Burnstine case since the defendant had not ex- 


ressly agreed to arbitration in Sweden pursuant to Swedish law, although he himself 
Pp y ag § 


had instituted an arbitration in Sweden in a previous dispute arising out of the 
same contract. No reference was made either in the Burnstine case, to a decision of 
the Court of Appeals of Georgia, in Wright, Graham & Co. v. Hammond,*® where 
the parties had provided for arbitration “subject to the English Arbitration Act of 
1889.” An enforcement of the English award, as a common law award, was denied 
for the reason that “in contemplation of the parties it was to be made an order of 
His Majesty's High Court of Justice” and there was no allegation as to whether the 
award was ever made the order of the English court. Since the Georgia arbitration 
law applies only to domestic awards, the courts of that state would only enforce 
the award if it were converted into a judgment. Lorenzen*' rightly considered the 
decision unjustified, since under English law an award does not have to be enforced 
by the statutory method but may also be enforced by an action on the award, and 
there were no reasons why the award could not be enforced in Georgia as a common- 


law award. 


#8 555 N. Y. 358, 174 N. E. 708. See annotations in 73 A. L. R. 1460, 31 Cor. L. Rev. 679, 43 
Harv. L. Rev. 653, 17 Cornecy L. Q. 165, 13 Micn. L. Rev. 653, and 78 U. or Pa. L. Rev. 905 (all 
1931). 

#88 555 N. Y. 354, 174 N. E. 707. 

2° 526 App. Div. 56, 234 N. Y. Supp. 202 (2d Dep't 1929). 

8° 41 Ga. App. 738, 154 S. E. 649 (1929). 

51 Supra note 3 at 528. See RussELL ON ARBITRATION AND Awarps 249 (15th ed., T. A. Blanco White, 


1952). 
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Another state, Washington, was more liberal in the enforcement of a foreign 
award, though its own statute at that time was not much different from the Georgia 
act."* In Tiefenbacher v. Dulien Steel Products, Inc.°* an award rendered in a pro- 
ceeding in Shanghai, China, was enforced against a Seattle corporation which in 
1937 had sold steel plates to a German resident of Shanghai. The buyer refused 
the first shipment as not in accordance with specifications, whereupon the American 
exporter withheld further shipments. The contract provided for arbitration to be 
arranged by the Shanghai Metal Merchants’ Association. A proceeding before two 
arbitrators, resident representatives of British and French firms respectively, was 
instituted in Shanghai, the American party not participating though duly notified. 
An award for 18,000 American dollars was rendered in favor of the buyer, long 
before Pearl Harbor. Since the arbitration proceedings were in conformity with 
all requirements for ample notice, opportunity for hearings, and production of evi- 
dence, there was no reason for the Washington court to deny recognition and en- 
forcement to the award which had been obtained abroad in an orderly procedure.*# 

In three further New York cases, foreign arbitration awards were recognized as 
valid titles and were summarily enforced. In Coudenhove-Kalergi v. Dieterle,® an 
award had been rendered before World War II in Berlin by an arbitral tribunal for 
the theatrical profession (Buehnenschiedsgericht), and in Stern v. Friedman,*® judg- 
ment was entered upon “an adjudication which under German law has the effect of 
a final judgment.” Another case, H. P. Drewry, S. A. R. L. v. Onassis" gave rise 
to various decisions on the right to sue by the French company (of limited responsi- 
bility) with séat in Paris, France, in then German-occupied territory, and for that 
reason technically an enemy. An award on a claim for damages for alleged breach 
of a charter party had been rendered in London in favor of the French plaintiff, 
and confirmed by a judgment of the English court.** The right to enforce in New 
York the English judgment on the award was not challenged as such. The New 

82 Sec. 5034 of the Georgia Civil Code of 1910: sec. 264 of the Washington Code of 1881, repealed 
as amended by Wash. Laws 1947, c. 209. See Wesley A. Sturges and 


by Wash. Laws 1943, c. 138, 
William W. Sturges, Some Confusing Matters Relating to Arbitration in Washington, 25 Wasu. L. Rev. 


16 (1950). 
88 Superior Court, King County, Seattle, Washington, 
°* The interesting expert deposition on Chinese arbitration law and practice by Charles S. Lobingier, 

who had served for many years as judge of the U. S. Court for China, is published in The Law Student, 


No. 308263 (1943). 


May, 1943, p. 15; sce 2 Arp. Mac. 24 (1944); 1 INT'L Ars. J. 67 (1945). 
85 26 N.Y. S. 2d 313 (1942) where the court erroneously said, at 316, that “those tribunals satisfied 


a reasonable definition of a court.” 

SNL Y. L. J., Feb. 21, 1945, p. 691, col. 7 (City Ct., N. Y., McCullen, J.). In Manasse v. Heine 
& Co., 68 N. Y. S. 2d 494 (1947), recognition was given to the discharge of a French award for which 
an enforcement by a French court had been granted. Cf. Domke, Arbitral Clauses and Awards: Recent 
Developments in French Law, 17 Tucant L. Rev. 447, 454 (1943). As to a recent confirmation (with 
modification) of a British arbitration award in a dispute on the delivery of crimson clover seed from 
France rendered “in London as per rules of American Seed Trade Association (Edition 1948),” sce Cerf 
v. La Maison du Paysan du Sud-Ouest, 110 N. Y. S. 2d 127 (1952). 

87 179 Misc. 578, 39 N. Y. S. 2d 688 (Sup. Ct. 1942), aff'd, 266 App. Div. 292, 42 N. Y. S. 2d 74 
(ist Dep’t 1943); 2901 N. Y. 779, 53 N. E. 2d 243 (1944); further: 188 Misc. 912, 69 N. Y. S. 2d 850, 
aff'd, 272 App. Div. 870, 72 N. Y. S. 2d 262 (Sup. Ct. 1947). 

8851 Lloyd's List L. R. 179 (C. A. 1941). 
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York court, moreover, mentioned*” the fact “that the English authorities had ex- 
plicitly permitted the plaintiff to institute and prosecute the arbitration proceedings.” 

More recently, the leading New York case of Gilbert v. Burnstine was followed in 
Sargant v. Monroe.” Here a contract provided for arbitration “in London, in the 
usual manner, according to the rules of the General Produce Brokers’ Association of 
London.” The American party, who refused to accept delivery of the merchandise 
(pepper), appointed, upon request, an arbitrator and a representative in London “for 
all purposes of the arbitration.” A unanimous award of November 27, 1935 in favor 
of the English exporter was confirmed in the form of a “stated case,”*! on July 22, 
1936, by the English court, against which decision no appeal was taken. A judgment 
on the award was then entered by the British court on March 1, 1937. In an action to 
recover on the award of 1936 and on the British judgment of 1937, the Appellate 
Division, New York Supreme Court, unanimously held that the New York de- 
fendant was not duly represented in the British court procedure for the enforcement 
of the award as a judgment. “Once the award became final,” said the court, “the 
authority [of the representative of the defendant] ceased unless the defendant sub- 
mitted to the jurisdiction of the English courts personally or through his duly 
authorized agents.” Summary judgment, however, was given on the arbitrators’ 
award of 1935, confirmed by the British court order of 1936, making the award final 
(as distinguished from the proceeding to enforce the award as a judgment), since 


that proceeding was part of the procedure for obtaining a final award to which the 
New York party had clearly consented. The New York party could not be heard to 
impeach the finding of the arbitrators, since the order of the British court of 1936, 


which was not appealed from, made the award valid and binding upon the de- 
fendant, and since “the parties submitted to arbitration, selected their own arbitrators, 
impliedly agreed to abide by their decision, and participated in the arbitration which 


proceeded to a final award. . . .”*” 

It appears that, with the sole exception of the Drewry and Stern cases, the New 
York decisions and the Washington decision had to deal with the enforcement 
of awards and not with the enforcement of judgments entered upon the awards. 
The courts affirmed the well-settled rule that the validity of an award depends 


on observance of the law of the place where the award was rendered. Thet rule 


8° 29 N. Y. S. 2d 688, 694 (1942). See Martin DoMKE, Travinc WITH THE ENEMy IN Worip War 
II 191, 223 (1943), and THe ConTRrot oF ALIEN PropERTY 145 (1947). 

“967 N. Y. S. 2d 591, as modified, 268 App. Div. 123, 49 N. Y. S. 2d 546 (1st Dep’t 1944). 

41 In that case the award based on the findings of the arbitrator is made subject to the determination 
See Cohn, Commercial Arbitration and the Rules of Law: A 


of a stated legal question by the court. 
In passing it may be mentioned that the 


Comparative Study, 4 U. or Toronto L. J. 1, 6 (1941). 
Seventh Conference of the Inter-American Bar Association held in November 1951 in Montevideo, 
Uruguay, resolved to eliminate the provision (iustituto) of special cases from the recommended modifica- 
tion of arbitration laws. See 4 Ars. J. (N.s.) 233 (1951). 

42 4g N. Y. S. 2d at 548. See, more recently, International Refugee Organization v. Republic S. S. 
Corporation, 93 F. Supp. 798, 803 (D. Md. 1950): “The law is well established that provision for 
arbitration outside the United States embodied in a contract such as that in the charter in the present case, 


+s valid.” 
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has been stated in Moyer v. Van-Dye-Wiay Corp.,’ a case where the enforcement of 
a New York award was sought in Pennsylvania, as follows: “The general authority 
is to the effect that the validity of an arbitration award is determined by the law of 
the place of its rendition. 2 Beale, The Conflict of Laws (1935) sec. 347.6." It is 
true that the principles of enforcement in the United States of awards and judgments 
entered upon awards in sister states do not apply to the enforcement of foreign 
awards. Nevertheless, instances should briefly be mentioned in which awards 
rendered in New York were to be enforced in other states of the Union against 
parties who had not participated either in the arbitration or in the ensuing court 
action for entry of judgment on the award. Such judgments were recently en- 
forced, besides the aforementioned Massachusetts and Pennsylvania cases, in Illinois,” 
Missouri,** Oregon,** and Tennessee.** A reference to these cases may be appropri- 
ate for another reason, which plays a role in the enforcement of foreign awards. 
When a statute of a state does not provide, unlike modern arbitration statutes, for 
the enforcement of future arbitration clauses, but only for submission agreements 
of existing disputes, is that legislative intent an expression of public policy which 
would prevent the enforcement of awards and judgments of sister states entered upon 
such awards?*® The answer is no. The Illinois, Missouri, and Tennessee decisions, 
all being rendered in states where the respective statutes do not provide for the 
enforcement of future arbitration clauses, enforced New York judgments against 
parties residing in the respective states who had not participated in the New York 
proceedings. In the Tennessee case the principle was stated” that “parties to an 
arbitration contract may consent in advance to the manner of obtaining jurisdiction 
over the person of the absentee party and such agreement, if followed, will give 
jurisdiction.” Thus it may fairly be submitted that the attitude of American courts, 
both federal and state, is most favorable to the execution of foreign awards rendered 
outside of the state, either abroad or in a sister state of the Union. 


*8 126 F.2d 339, 341 (3d Cir. 1942). See also Mulcahy v. Whitehill, 48 F. Supp. 917 (D. Mass. 
1943), where an award rendered ex parte in New York in favor of an Argentine firm was enforced 
against the debtor in Boston. 

“* Beale says, op. cit. supra, at 1249: “Its validity [the award’s] is determined by the law of the 
place where rendered, regardless of the law of the forum. But the foreign law must be pleaded, or it 
will be assumed to be similar to the lex fori. Woodrow v. O'Connor, 28 Vt. 776 (1856),” dealing with 
an award rendered in Canada. 

“® Tanbro Fabrics Corporation v. Hymen, 341 Ill. App. 396, 94 N. E. 2d 93 (1950): Ripley Fabrics 
v. Hymen, 91 F. Supp. 1007 (N. D. Ill. 1950). 

*® Marvlo Fabrics, Inc. v. Jarus, 87 F. Supp. 245 (W. D. Mo. 1949). 

“7 Cohen & Sons v. Thompson and Starr, District Court, Marion County, Oregon, Felton, J., Sept. 8, 
1949 (unreported). 

“* Hirsch Fabrics Corporation vy. Southern Athletic Co., 98 F. Supp. 436 (E. D. Tenn. 1951). 

“°For a well documented discussion of this general problem of arbitration, see Mezger, L’ Arbitrage 
Commercial et l’Ordre Public, 1 Revue TRiMESTRIELLE De Drorr Commerctiat 611 (1948), and Reese, 
Full Faith and Credit to Statutes: The Defense of Public Policy, 19 U. or Cun. L. Rev. 339 (1952). 

°° Supra note 48, at 438. The statement by Lorenzen, supra note 3, at 529, on Shafer v. Metro- 
Goldwyn-Mayer Distributing Corporation, 36 Ohio App. 31, 172 N. E. 689 (1929), that “according to 
the reasoning of this [Ohio] court no foreign award would be enforced in a state not having a modern 
arbitration act” is no longer justified. in view of the recent Illinois, Missouri, and Tennessee cases (supra, 
notes 45, 46, 48). 
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Ill 

Before considering various aspects of foreign law on the enforcement of American 
awards abroad, instances should briefly be mentioned where such enforcement was 
already specifically considered by foreign courts. As far as research discloses, there 
are only three cases: one in England in 1926, another in Portugal in 1946, and the 
third in Colombia in 1950. This may be explained partly by the role which American 
foreign trade played in international commerce in the period before the First World 
War and even in the period before the Second World War, when foreign traders 
seldom provided for arbitration to be held in the United States.°' This situation 
resulted mostly from the overwhelming importance of British foreign trade and 
its numerous arbitration institutions in chambers of commerce, trade associations, and 


commodity exchanges, covering a considerable part of international commercial 


arbitration, about which Lorenzen said in 1935°° that the English “system of arbitra- 
tion is generally regarded as unsurpassed by that of any other country of the world.” 
The lack of foreign court decisions on the enforcement of American arbitration 
awards may further be explained by the development of arbitration in the United 
States where trade discipline and the amicable settlement of commercial contro- 
53 


versies, especially with Latin American countries,** made court actions abroad less 


necessary. 

The three cases in which the enforcement of American awards was considered 
by foreign courts are not of a decisive character, as will be seen immediately. In 
Bankers & Shippers Insurance Co. of New York v. Liverpool Marine & General 

it \ 

Insurance Company, Ltd.,"* the parties had entered in New York into a re-insurance 
contract which contained a clause providing for arbitration in New York. It was 
one of the terms of the arbitration clause that if either party should fail to name an 
arbitrator within one month after demand, the party making the demand might 
name both arbitrators, and these two should select the umpire. The New York 
corporation demanded arbitration but the British insurance company failed to ap- 
point its arbitrator. Acting under the provision of the Arbitration Law of New 
York, the claimant, being unable to secure jurisdiction over the British company 
in New York to require specific performance of the arbitration agreement, pro- 
ceeded to appoint both arbitrators and the latter appointed an umpire with the 
result that an award was made in favor of the New York corporation. Suit on 
the award was brought in England against the British company which resulted in 

°} Of the over 700 cases which up to 1939 had been submitted to the Court of Arbitration of the 
International Chamber of Commerce, United States citizens were involved as plaintiffs in 14 and de- 
fendants in 35. Boissier, International Commercial Arbitration—Twenty Years of Growth, 10 Wort 
Trave 64, 68 n. 1 (1939). Not a single American, and for that matter no citizen of any country of 
the Western Hemisphere among the arbitrators appointed by the Court of Arbitration, was mentioned 
in the survey PracticaL HInTs, op. cit. supra note 1, at 6. 

52 Supra note 3, at 538. 

5® See Domke, Inter-American Commercial Arbitration, 4 Miami L. Q. 425 (1950). 

°* 34 Lloyd's List L. Rep. 85 (H. L. 1926), reversing 21 LI. L. L. Rep. 86 (C. A. 1925), which had 
reversed 19 LI. L. L. Rep. 335 (K. B. 1924). 
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a judgment for the defendant, solely on the ground that in appointing the 
arbitrators and securing the appointment of the umpire, the New York corporation 
did not conform with the requirements of the New York Arbitration Law of 
1920. The decision was based on the authority of Bullard v. Morgan H. Grace Co.,”* 
which involved an interpretation of the provision of the New York Arbitration Law 
on the designation of arbitrators where one of the parties was in default under 
the submission agreement by refusing to proceed to arbitrate an issue covered by 
the agreement. The House of Lords, regarding the question as one involving the 
domestic law of New York, followed the ruling of the highest court of that state. 
It must be observed, however, that the New York Arbitration Law later was amended 
to modify the proposition of the Bullard case so that now no court procedure is 
necessary to proceed ex parte in an arbitration.” Thus, the question of enforce- 
ment of an American award in England can hardly be determined on the authority 
of the Bankers case.*" 

In Edmond Well, Inc. v. Soctedade Industrial e Mercantil dos Olivats, Lda.,>* 
the New York corporation had obtained a judgment in New York upon an award 
rendered against the Portuguese corporation in an arbitration proceeding ex parte 
under the Rules of the Chamber of Commerce of the State of New York. A judg- 
ment in favor of the plaintiff by the lower Portuguese court was reversed on appeal 
since the claim for damages for non-delivery of skins was, pursuant to Portuguese 
law, “to be filed in the court of the locality in which, according to law or written 
agreement, said obligation should be fulfilled.” As the delivery had to be made in 
Lisbon, the exclusive competence of the Portuguese court prevented arbitration pro- 


ceedings abroad. In another case, Hide Trading Corporation, Inc. v. Field Echenique 


Compania Ltda.” an award obtained by the New York corporation against the 


Colombian defendant was confirmed by a judgment of the Supreme Court of New 
York against which no appeal had been taken. The allegation in the enforcement 
action in Colombia that the representative of the Colombian firm in the New York 
proceeding had no power to represent the defendant, was refuted by the court, since 
the defendant was unable to prove the lack of authority. Execution of the New York 


judgment was granted, since reciprocity existed because Colombia judgments would 


* 240 N. Y. 388, 148 N. E. 559 (1925). 

°° See STURGES, Op. cit. supra note 3, at 446, and Nordlinger, Commencement of Arbitration Pro- 
ceedings Without a Court Order, 3 Ax. J. 279 (1939). 

* Cf. London Sack & Bag Co., Ltd. v. Dixon & Lugton, Ltd., [1943] 2 All E. R. 763 (C. A.), and 
Crease, The Enforcement of Awards Made Abroad, 17 JourNaL or THE INstITUTE or ARBITRATORS 27 
(London, 1951). Stull of value is the official! British publication, Reporrs FROM THE GOVERNMENTS IN 
THE British Serr -GoverNiInc Dominions anp His Majesty's REPRESENTATIVES IN FoREIGN COUNTRIES AS 
TO THE ENFORCEMENT OF British ARBITRATION Awarps, Cmp. No. 6126 (London, 1912). 

** Supreme Court of Justice, Lisbon, Portugal, No. 53194, Nov. 5, 1946. 

®® Supreme Court of Justice of Colombia, Oct. 26. 1951, Gaceta Judicial tomo 68 no. 2087-88, p. 139, 
transl. 6 Ars. J. (N.s.) 159 (1951). The Colombian Law No. 2 of Feb. 25, 1938, Diario Official No. 
23727 of Mar. 12, 1938, p. 888, transl. 1 INt’L Ars. J. 212 (1945), the only modern arbitration statute of 
a Latin American republic which provides for the enforcement of future arbitration clauses, does not deal 
with the enforcement of foreign awards; therefore it has not been invoked in this case. Cf. A. H. MEDINA, 
Conrrisucion at Esrupio pEL ARBITRATE COMMERCIAL INTERNACIONAL 50 (Bogota, 1944). 





ENFORCEMENT ABROAD OF AMERICAN ARBITRATION AWARDS 557 


be enforced in New York and since the procedural requirements of the Colombian 
Judicial Code for enforcement of foreign judgments were fulfilled. 

The question of enforcement of awards abroad does not occur often when the 
losing party participated in the proceeding, as in the Colombian case. The two 
other decisions do not reveal any definite trend of foreign law. The British decision 
of 1926 is based on a New York court decision which gave rise to an amendment of 
the statute; the Portuguese decision of 1946 rests on a provision of the Portuguese law 
on the exclusive competence of the court at the place where delivery of the goods 
should be made. 

IV 

What are the principles which govern the enforcement of American awards 
abroad? Brief statements on the law of some countries would serve no practical pur- 
pose if they did not refer to specific statutory provisions and their interpretation 
through recent court decisions, or to pertinent foreign writings. Only such references 
would enable American counsel of the American party to secure information on 
necessary legal source material for any consideration of enforcement measures 
abroad.®° 

Another method will be followed here, namely, discussion of the problems en- 
countered in the enforcement of American awards abroad in a case of current 
practice: an American importer who claims damages for breach of contract against 
a German exporter has obtained an award in an arbitration held in New York City. 
How does he enforce such an award in Germany, since the German debtor does not 
maintain any assets here from which satisfaction could be secured by attachment 


proceedings in New York? The example seems appropriate in view of the fact 


that trade with Germany has recently increased, and that many contracts with 
German traders provide for the settlement of disputes by arbitration, a method which 
has been in considerable use in German business relations for a long time. Finally, 
German law expressly provides for the enforcement of foreign awards, by a statutory 
amendment to the German Code of Civil Procedure (C. C. P.)** which will greatly 
facilitate international commercial arbitration. 


*° Limitations of space and the general inaccessibility of foreign language material make it advisable 
to refrain from citing references, except to 1-4 INTERNATIONALES JAHRBUCH FUER SCHIEDSGERICHTSWESEN 
in Zivit-Unp HanpeELssacHeEN (Nussbaum ed., 1926, 1928, 1931, 1934) of which only Volume 1 was 
translated (note 8, supra), and to the European source material in the more recent two volumes edited 
by Adolph Schoenke, supra note 4. For references to Latin American countries, see the chapters on 
Civil and Commercial Arbitration (contributed by this writer) in the Latin American Series, Law 
Library, Library of Congress: A Gurpe to THE Law anp Lecat Lirerature oF Mexico 100 (1945); 
Bouivia 26 (1947); Ecuapor 29 (1947); Paracuay 14 (1947); Peru 52 (1947); Urucuay 39 (1947); 
VENEZUELA 33 (1947); CHILE 1917-1947 35 (1947); ARGENTINA 1917-1946 65 (1948): Cf. also Kessler, 
Commercial Arbitration in Civil Law Countries, 1 Ars. J. 277 (1937), and Valladao, Execucao pE 
SENTENCAS ESTRANGEIRAS NO BrasiL, in Esrupos pe Direrro INTERNACIONAL Privapo 717 (1947). 

It may be mentioned that the Research Department of the American Arbitration Association (New 
York) maintains an extensive collection of foreign treatises, court decisions, and legal periodicals; they 
are available for consultation by interested lawyers. 

** By the law of July 25, 1930, [1930] Reicusceserzecatr I, 361, A translation of the Tenth Book 
of C. C. P., ARBITRATION ProcepuRE §§1025-1048, was published in ComMeRcIAL ARBITRATION UNDER 
GERMAN Law, Brocuure No. 72, INTERNATIONAL CHAMBER OF COMMERCE 21 (Rev. ed. 1936). 
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German law does not subordinate the enforcement of foreign awards to the 
concept of reciprocity which prevails in many countries for the enforcement of 
foreign judicial decisions.°** The enforcement of American awards in Germany 
is not dependent on recognition of German decisions in the United States, since 
Article 1044 C. C. P."* exclusively regulates the enforcement of foreign awards; 
therefore the requirement of reciprocity for the recognition of foreign judgments in 
Germany is not to be applied, by way of analogy, to foreign awards.°* However, 
the American claimant who has to proceed in a German court for the enforcement 
of the arbitral award, is subject to the general requirement of depositing security for 
costs (cautio judicatum solvi) since in the United States non-resident aliens are 
likewise obliged to do so; in this respect reciprocity prevails under German law."® 
It may be mentioned in passing that Article 1(II1) of the Treaty between the United 
States and Germany of Friendship, Commerce and Consular Rights, of December 


8, 1923,"° providing for “freedom of access to the courts” by the nationals of each 


signatory country, does not eliminate the necessity of depositing security for costs. 

Article 1044 C. C. P. applies only to “foreign awards” (auslaendische Schieds- 
prueche). An award rendered in an arbitration proceeding held in the United 
States, as in the case here under consideration, is without any doubt a foreign 
award under German law concepts. The prevailing opinion of the much discussed 
question of the “nationality” of a “foreign award” attaches decisive importance to 
the place of its rendition.”* If rules of an agency which administers arbitration pro- 

*? See Reese, The Status in This Country of Judgments Rendered Abroad, 50 Cor. L. Rev. 783, 790 
(1950). 

Transl. (ours): “A foreign award which has become final pursuant to the law which is applicable to 
it, shall, unltss state treaties do provide otherwise, be declared enforceable in accordance with the 
procedure prescribed for domestic awards. Paragraph 1039 shall not apply. 

“An application for an order for enforcement shall be rejected: 

“1. If the arbitration award is invalid [rechtsunwirksam]; for the validity of an award, unless 
state treaties provide otherwise, the law governing the arbitration procedure shall apply. 

“2. If recognition of the arbitral award would offend bonos mores [gute Sitten] or public order, 
especially if the award would compel a party to perform a transaction [Handlung] which is forbidden 
by German law. 

“3. If the party was not duly represented, in so far as the party has not expressly or tacitly consented 
to the proceedings. 

“4. If the party has not obtained the legal right to be heard in the proceedings. 

“The setting aside of the award is replaced by a declaration that the award cannot be recognized 
within the country [im Inland]. 

“If after having been declared enforceable the award is set aside in a foreign country, an action can 
be instituted for the setting aside of the order for enforcement. To such action the provisions of Par. 
1043, 2 and 3 apply by analogy subject to the reservation that the time-limit [Notfrist] commences on 
the day on which the party has knowledge of the final [rechtskraeftig| setting aside of the award.” 

°* We follow here the recent treatises by RiEZzLER, op. cif. supra note 4, at 627; Leo RosENBERG, 
Lenrsucu Des Zivi-prozessrecuts 776 (4th ed. 1949); and Il Gaupp-Srein-Jonas, KoMMENTAR ZUR 
ZIVILPROZESSORDNUNG (17th ed., Schoenke, 1951), where numerous authorities in court decisions and 
legal writings are cited. 

°° 104 ENTSCHEIDUNGEN DES REICHSGERICHTS IN ZIVILSACHEN [hereinafter R. G. Z.] 189; 146 R. G. Z. 
8; RiezLer, op. cit. supra note 4, at 437; SCHOENKE, op. cit. supra note 64, Introductory Note to Art. 
110 C. C. P. 

°° 44 Srar. 2132. See 2 G. H. Hackwortu, Dicest oF INTERNATIONAL LAW 569 (1942). 

°* See references in RIFZLER, op. cit. supra note 4, at 615, and SCHOENKE, op. cit. supra note 64, 
note 1 to Art. 1044 C. C. P. 
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ceedings (“institutional arbitration”) are referred to by the parties in their arbitra- 
tion agreement, the seat of such agency will determine the “nationality” of the 
award."* The question is of minor importance for the American practice since all 
American institutional arbitration, under the Rules of the American Arbitration 
Association, the General Arbitration Council of the Textile Industry, the National 
Federation of Textiles, the Association of Food Distributors, the American Spice 
Trade Association, and of many other trade associations and commodity exchanges, 
is held exclusively within the United States. 

The foreign award to be enforced in Germany has to be a final award pursuant 
to the applicable foreign law, namely, definitive (verbindlich), of legal force and 
effect under foreign law, and not vacated pursuant to that foreign law. Such award 
need not be “final’ in the specific meaning of the term as it is used in Article 39 of the 
(English) Arbitration Act, 1950, whereby “an award shall not be deemed final if any 
proceedings for the purpose of contesting the validity of the award are pending in 
the country in which it was made.’ In that case, however, the German judge will 
most probably stay the proceeding for enforcement pursuant to Article 148 C. C. P. 
The reference to the foreign law, the American one in our case, is made manifest 
by the statute itself, since it expressly excludes (second sentence of paragraph 1 of 
Section 1044) the application of Section 1039 C. C. P.; the foreign award therefore 
need not be filed with the clerk of the (German) court, where execution is being 
sought. The latter requirement is mandatory for domestic awards under German 
law, even if the award was served upon the parties, contrary, for example, to Section 
1460 of the New York Civil Practice Act providing for the delivery of the award 
to one of the parties (or his attorney) or the filing with the court. The (American) 
claimant has only to prove that the award complies with the law of the country 
where it was rendered and which governs its validity. It has to be maengelfrei, free 
of any deficiencies of foreign law, e.g., the award has to cover only questions within 
the scope of the arbitration agreement, and must not go beyond the authority which 
the arbitration agreement granted the arbitrators. If the German debtor objects to 
the award on the allegation that it has no validity under foreign (American) law, 
e.g., that only a unanimous and not a majority award could have been rendered,” 
the debtor cannot force the American claimant to obtain in the United States a final 
determination of that issue and thereby cause new expense to the American claimant. 
The German courts will decide whether the requirements of the American law are 


°° 116 R. G. Z. 193 (arbitration tribunal of Commodity Exchange in Strasbourg, Alsace). As to recent 
cases dealing with references to arbitration rules (“Hamburg Friendly Arbitration"), see Oberster 
Gerichtshof (Cologne), Sept. 22, 1950, 5 MonaTsscHRIFT Furr Deutscnes Recut 28 (1951), Hanseatisches 
Oberlaudesgericht (Hamburg), July 14, 1950, 4 id. 560 (1950). 

*® The recent consolidation in Part II of the Arbitration Act, 1950, 14 Geo. 6, c. 27 (Enforcement of 
Certain Foreign Awards), applies, pursuant to Sec. 35, only to those territories to which the Geneva 
Convention of 1923 is applicable, in this case not the United States. 

7°For recent conflicting American decisions as to the requirement of a unanimous award, see 
Fleming v. KCKN Broadcasting Co., 233 S. W. 2d 815 (Kansas City Court of Appeals, Mo. 1950); 
Carhal Factors, Inc. v. Salkind, 5 N. J. 485, 76 A. 2d 252 (Supreme Court of New Jersey, 1950). 
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fulfilled and not force upon the American claimant new proceedings in the United 
States. 

Possible objections of the debtor, based on alleged deficiencies of the award under 
American law, lead directly to the question which very often occurs at the outset of an 
attempt to enforce an American award abroad: shall the award first be confirmed by 
a judgment of the court at the place where it was rendered? No doubt there is 
hardly any better proof of compliance of the award with all requirements of the 
domestic law than a judgment entered upon the award. This is indeed the best 
certificate the American claimant could obtain for use in enforcement proceedings 
abroad. Though a foreign judgment is not necessary in Germany, in view of the 
(exclusive) regulation of Article 1044 C. C. P., such proof of compliance with the 
foreign law will nevertheless facilitate enforcement in a summary procedure. 

It is obvious that the award in itself is not a sufficient basis for enforcement 
abroad. An exequatur has to be obtained from the court of the place where satis- 
faction is to be sought. The procedure in the various countries depends on the 
available machinery and on the legal concept which has been developed as to the 
character of a foreign award;*' whether it has to be considered an executory title 
which was created by a foreign authority, or more in the nature of a contract, as 
part of the “performance” of the agreement of the parties. The attitude of the 
legislator toward the enforcement of foreign awards was recently stated by Riezler™ 
as (transl.) “not so much influenced by the faith in the correctness of a certain 
theoretical construction, but by an attitude more or less motivated by reasons of law- 
policy, namely, to recognize, within its own territory, foreign decisions without sub- 
stantial review of their merits and to facilitate international legal transactions, especi- 


ally by assistance in the enforcement of foreign awards.” 
We have seen that the American claimant in German court procedure has only to 


prove that the requirements of the law governing the award have been complied with. 
He has to do it in a summary procedure which is indeed one of the most important 
means of facilitating the enforcement. The American claimant is not even allowed to 
institute court action based on the award, as he is forced to do in other countries.”* 
The necessary premise for such action under German law, the “need for legal protec- 
tion” (Rechtsschutzbeduerfuis, Article 259 C. C. P.), does not exist because a specific 
remedy (Section 1044 C. C. P.) is available to the claimant. What is the specific 
remedy under German law? It is an action for enforcement (Vollstreckungsklage, 
Article 1042 C. C. P.), a summary procedure where an application for an order of 
enforcement has to be submitted to the court without compliance with other pro- 


** An excellent survey is to be found in Rene David, Rapport sur l’Arbitrage Conventionnel en Droit 
Prive, U. D. P. [Unification de Droit Prive] Etudes III-S. D. N. [Societe des Nations] 1932-C. P. 1932, 
p. 132. 

*2 Op. cit. supra note 4, at 631. 

*8Cf. Dicey, Conriicr or Laws 433 (Rule 95) (6th ed. 1949): “A foreign arbitration award has 
no direct operation in England, but if it fulfills the conditions requisite for the validity of a foreign 
judgment, it may be enforced by an action at the discretion of the court.” 
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visions for the enforcement of domestic awards. The German judge who, as we 
have seen, has to investigate ex officio whether the award is definite and without 
deficiencies under foreign (American) law, has also to investigate, pursuant to 
Section 1044 (II) C. C. P., whether the award is against the public policy of the 
forum, whether the defendant was duly represented (unless he consented to the 
proceedings), and whether he was granted a proper hearing (rechtliches Gehoer). 
As to the two latter conditions, the court has to investigate these circumstances, not 
ex officio, but only in case of objection by the (German) defendant, and then pur- 
suant to the lex fori’* and not, as are the first two prerequisites mentioned above 
(definiteness and absence of deficiencies), under the foreign law applicable to 
the award. 

However; the most important condition to be investigated ex officio is that which 
prevails everywhere, whether written into statutory provisions or unwritten: no 
enforcement of foreign awards is possible if it violates the public policy of the 
forum, “especially if the award would compel a party to perform a transaction 
which is forbidden by German law” (Section 1044 (II 2) C. C. P.). In this respect 
one instance has been considered by German courts; a foreign (Dutch) award which 
adjudicated damages against a German debtor for breach of contract resulting from 
his inability to transfer money abroad, was enforced though the transaction was 
prohibited under German foreign exchange law unless licensed by proper authori- 
ties."® Foreign exchange law, so widely accepted now in nearly all countries of the 
world, with the exception of the United States, Canada, Tangier, and Switzerland, 
remains a decisive impediment to the development of international commercial 
arbitration. An interesting effort has been made to eliminate the risks of not se- 
curing a license for payments abroad: Ecuador, by a Decree of December 14, 1948," 
subjected to arbitration all foreign commercial contracts, not only those with United 
States traders. An arbitration clause referring to the Rules of the Inter-American 
Commercial Arbitration Commission is incorporated in all import and export per- 
mits granted by the Banco Central del Ecuador, in order to avoid tying up foreign 
exchange by long drawn-out court litigation. In any event, the uncertainty of 
foreign exchange control under ever-changing conditions of the national economy 
creates a serious barrier to international trade relations and thus to the functioning 
of commercial arbitration between different countries. 

No other conditions for the enforcement of foreign awards are provided in 
German law; it may, however, be questionable whether the provision of Article 
1041 No. 5 C. C. P., whereby awards are to be vacated if reasons are not stated, are 

** See Hanseatisches Oberlandesgericht, May 23, 1950, 4 MoNnaTsscHRIFT Fuer Deutscues Recut 480 
(1950); Bundesgerichtshof, Oct. 10, 1951, § id. 734 (1951). 

™® See Cohn, The Enforcement of Foreign Awards in Germany, 21 J. Soc’y Comp. Lec. 75 (1939). 
See Court of Appeals (OLG) Hamburg, Hoechstrichterliche Rechtsprechung 1941 No. 823, and ScHOENKE, 


op. cit. supra note 64, at p. 5 n. 19 to Art. 1044. 
™ Decree No. 468 of Dec. 14, 1948, Recisrro Orriciat, No. 106, p. 840, transl. in 3 Ars. J. (N.s.) 


79 (1949). 
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also applicable to foreign awards. Article 1044 of the German C. C. P. makes no 
reference to that provision, nor does it expressly exempt its application (as in case of 
the requirement of filing of the award with the court). It was stated™ that the 
provision “does not offer sufficient grounds to deny the recognition of an arbitral 
award rendered without statement of reasons therefor, under a foreign law which 


does not require such reasons. In other words, parties in accepting the foreign law, 


may be assumed to have waived their right to demand the reasons for the award.” 


This question brings to the fore an issue of great practical importance, since in 
American arbitration, awards very seldom contain reasons for the determination of 
the arbitrators. Be that as it may, for fear of court review of obviously érroneous 
statements or for other reasons of expediency, arbitrators are not only experts in 
their specific calling, but are usually no less skilled in the art of expressing in clear 
and understandable language the reasons for arriving at certain findings and con- 
clusions. At least in international commercial arbitration, where the foreign trader 
has been used to seeing domestic awards rendered with reasons, awards should also 
be rendered in the United States giving the reasons for the arbitrators’ determina- 


tions. Along these lines, it was recently said:** 


The bar’s confidence in arbitration would be increased if arbitrators published their 
findings of fact and gave reasons for their conclusions. Such opinions would not have to 
become binding as precedent nor expand the scope of judicial review. Those interested 
in promoting commercial arbitration should encourage the writing of opinions in order 
to clarify for lawyers the considerations which arbitrators deem relevant. 


The principal defense available to the German debtor, as in all jurisdictions, 
domestic and_foreign, will be that no jurisdiction over the losing party was obtained 
either in the arbitration or the ensuing court procedure for entry of judgment upon 
the award. That challenge is hardly tenable in cases where the foreign party par- 
ticipated in the proceedings. Here the party, either directly or by an authorized 
agent, will, by its very participation, have waived many requirements of the local 
(American) law. The party who did not participate in the (American) proceedings 
will most often challenge the existence of a valid arbitration agreement and, for 
that and other reasons, the validity of an award. When arbitration in New York 
City was expressly provided by the parties in the arbitration clause, there will be no 
great difficulty in proving that the parties submitted themselves to the procedure 
prevailing in New York. Nor will difficulties arise when the parties referred in their 
agreement to the rules of an agency administering arbitration, and thereby authorized 
the agency to determine the place of arbitration in case of failure of the parties to 
agree later on such place. Here, American courts’ considered the determination 

*? Nussbaum, Problems of International Arbitration, supra note 8, 1, at 22. As to German court 
decisions on the waiver of that provision (of stating reasons), see SCHOENKE, op. cit. supra note 64, 
at 9 n. 44 (erroneously printed 41) to Art. 1041. 

*® Note, Predictability of Result in Commercial Arbitration, 61 Harv. L. Rev. 1022, 1033 (1948). 

*° Bradford Woolen Corp. v. Freedman, 189 Misc. 242, 71 N. Y. S. 2d 257 (1947); Tarrant Co. v. 


Consolidated Chemical Corp., N. Y. L. J., Jan. 27, 1949, p. 334, Hecht, J., aff'd without opinion, 275 
App. Div. 918, 90 N. Y. S. 2d 672 (1st Dep’t 1949). 
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of the place of arbitration by an agency, such as the American Arbitration Association, 
binding upon the parties, who by reference to the rules made the determination a part 
of their agreement to arbitrate. Since under German law the validity of the award 
has to be determined according to the law governing the arbitration procedure, here 
New York law, there is no reason to believe that German courts, or for that matter, 
courts of other countries, will not recognize the American practice. This is all the 
more true as the (American) principle that the law of the place where the award 
was rendered governs its validity is generally recognized in many countries.” 

As to the obtaining of jurisdiction by the court which entered judgment upon an 
award, the provision in many arbitration clauses is of interest, whereby service by 
mail is authorized upon either the party or his agent or his attorney. American 
court decisions*' have recognized the binding force of such a provision, which the 
parties adopted as part of their agreement to arbitrate, either directly or by refer- 
ence to arbitration rules of an agency. The further question arises whether the 
court of the place where the award was rendered, in our case New York City, was 
also competent to enter judgment upon the award against the non-participating 
debtor, here the German defendant. The recent amendment of Section 1450 of 
the New York Civil Practice Act, by Chapter 260 of the Laws of 1951, makes it clear 
that an agreement to arbitrate in the state of New York “shall be considered consent 
of the parties to the jurisdiction of the Supreme Court to enter judgment upon the 
award.” 

Another question is regulated by an express provision of Section 1044 (II 3) of the 
German C. C, P., namely, that the party had to be “duly represented, in so far as the 


arty has not expressly or tacitly consented to the proceedings.” Here it may be of 


‘nterest to note that the rules of some trade associations in New York provide for 
the exclusion of lawyers from arbitration proceedings and that such practice was 
recognized by the courts." The Judicial Council of the State of New York recom- 
mended to the legislature in 1949, and again in 1950, 1951, and 1952,** that 


*’ Under English law, the plaintiff has to prove that the parties submitted to arbitration and that 
the arbitration was conducted in accordance with the submission. He has further to prove that the 
award is valid by the law of the country where it has been rendered, Norske Atlas Insurance Co., Ltd. 
v. London General Insurance Co., Ltd., 43 T. L. R. 541 (1927). See G. C. Cnesnire, Private INTERNA- 
TIONAL Law 769 (3d ed. 1947), and Martin Wo rrr, Private INTERNATIONAL Law 257 n. 3 (2d ed 
1950). 

*} Cf. Merger Fabrics, Inc. v. Coill-Shuman Co., 74 N. Y. S. 2d 76 (1947); Application of Liberty 
Country Wear, Inc., 197 Misc. 581, 96 N. Y. S. 2d 134 (1950). 

*? Pennsylvania Iron Works Co. v. East St. Louis Ice & Cold Storage Co., 96 Mo. App. 563, 70 S. W. 
903 (St. Louis Court of Appeals, 1902); Kayser v. Skulnik, N. Y. L. J., Jan. 14, 1925, Wagner, J., 
aff'd, 212 App. Div. 870, 208 N. Y. S. 885 (1st Dep’t 1925), reprinted in Frances KeLtor, ARBITRATION 
AND THE LEGAL PrRoFEssIon 8 (1952); Knickerbocker Textile Corp. v. Ginsberg, N. Y. L. J., Feb. 5, 1948, 
p. 468, Dineen, J., where it was said: “The exclusion of counsel under the terms of the contract entered 
into applied equally to both. The contract was not void or against public policy. Refusal to permit 
counsel under these circumstances did not constitute a violation of due process of law.” To the same 
effect: Leo Benjamin, Inc. vy. McPhail Candy Corp., 81 N. Y. S. 2d 547 (1948). Art. 1034 (I 2) German 
C. C. P., as amended July 20, 1933, ReicHscEseTzBLatt I 522, prohibits the exclusion of attorneys at 
law (Rechtsanwaelte) from any arbitration proceedings and declares void any contrary agreement of the 
parties. 

** EIGHTEENTH ANN. Rep. (1952). This finally became law, Chapter 547 of April 7, 1952. 
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Section 1454 C. P. A. be amended to provide expressly for the right of a party to be 
represented by an attorney in the arbitration and that the right be waived only with 
the full awareness of the party, such as participation in the hearings without objec- 
tion. 

Other questions may arise when a German debtor, who did not participate in the 
arbitration and the ensuing court action for entry of judgment, will object to the 
proceedings on the ground that the appointment of arbitrators by a trade association 
which administered the arbitration did not afford him an unbiased arbitration 
board, in view of the so-called monopoly-like control by trade organizations of the 
affairs of non-members.” 
vail here too, it being the foreign law governing the arbitration proceeding and the 


Under the German concept, American practice will pre- 


validity of the award. Other questions, such as the power of the arbitrator to sub- 
poena witnesses and the competence of the court to review the award on its merits, 
are also determined by American law which in the main does not permit court 
review of the merits of the award.*° 

If any of the challenges of the award prevails upon the German judge, he is not al- 
lowed to set it aside. This would be assuming rights which are incompatible with 
the relation of independent jurisdictions. The German judge will deny by a declara- 
tory judgment the enforcement of the foreign award in Germany, and his decision 


will have no effect as res judicata of the foreign award. He has no authority to refer 
the case back to the foreign jurisdiction; the American plaintiff may have the 
German court action suspended pursuant to Article 148 German C. C. P., until 
appropriate or necessary clarification has been obtained by him from the proper 


foreign (American) jurisdiction. If the award was set aside in the country in which 
it was rendered after being declared executory in Germany, an action may be insti- 
tuted in Germany, pursuant to Article 1044 IV C. C. P., to set aside the order of en- 
forcement. 

This example of a modern statute which greatly facilitates the enforcement of 
foreign awards in Germany, shows that among practical approaches to the solution 
of many problems of arbitration, one is of decisive value: the improvement of the 


“* Cf. Kronstein, Business Arbitration—Instrument of Private Government, 54 Yave L. J. 36 (1944), 
Ring v. Spina, 148 F.2d 647 (2d Cir. 1945), and Hans Nef, Unabhaengige Schiedsgerichte, in FRAGEN 
Des VerraHRENS-UND KoL.isionsrecHT 99 (Zurich, Switzerland, 1952). 

Art. 1025 II German C. C. P., added by law of Oct. 27, 1933, REICHSGESETZBLATT 1933 I, 780, 
renders an arbitration agreement invalid if “one party has made use of its economic or social superiority 
for the purpose of forcing the other party to conclude the agreement or to accept terms which grant 
such party a better position in the proceedings, especially with regard to the appointment and challenging 
of arbitrators.” See Karl Blomeyer, Betrachtungen Zur Schicdsgerichtsbarkeit, in Berrraece ZuM Zivit- 
PROZESS 51, 71 (1949); Riehle, Probleme des schiedsgerichtlichen Verfahrens, Neve JuristiscHe WocHeEN- 
SCHRIFT 853 (1950); and Landgericht Hamburg, Nov. 29 1950, 5 Monarsscurirr Furr Deutscues 
REcHT 177 (1951). 

*° Delma Engineering Corp. v. John A. Johnson Contracting Corp., 267 App. Div. 410, 45 N. Y. S. 
2d 913 (1st Dep't 1944), aff'd, 293 N. Y. 653, 56 N. E. 2d 253 (1944). It is stated in AN OUTLINE OF 
ARBITRATION PROCEDURE PREPARED BY COMMITTEE ON ARBITRATION, THE ASSOCIATION OF THE BAR OF 
THE Ciry oF New York (revised to June 1, 1946) 11: “There is thus no expensive aftermath of appeals, 
records and briefs with possibility of a new trial that often follows a litigated judgment.” See Note, 
Judicial Review of Arbitration Awards on the Merits, 63 Harv. L. Rev. 681 (1950). 
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respective statutory arbitration law. This is indeed the way which should primarily 
be pursued in many countries—and also in some states of the United States of 
America—where outdated arbitration statutes should be amended to adopt some, if 
not necessarily all, features of modern arbitration laws. Statutory improvement of 
the arbitration laws of many countries is certainly preferable to the attempt for a 
universal solution of the problem here under consideration: the enforcement of 


foreign arbitral awards. 


V 


Recently, efforts of many years have been resumed to facilitate the execution of 


foreign awards through the conclusion of international agreements. The Interna- 
tional Institute for the Unification of Private Law in Rome, Italy, which had pre- 
pared in 1936 a Draft of an International Law on Arbitration,®® submitted a final 
draft in December 1940." It provided for the universal enforcement of arbitral 


awards in its Article 28 as follows: 


When leave has been given to issue execution of an award by a judicial authority of one 
of the countries in which the present law is in force, the award may be the subject of 
proceedings for enforcement in any one of such countries. Enforcement shall nevertheless 
be refused if the award is contrary to public policy in the country where execution is 
claimed or if it has been made in respect of some matter which the law of such country 
does not permit to be submitted to arbitration.** 


This Draft of a Uniform Arbitration Law was considered at the Conference on 
International Commercial Arbitration held in Paris, France, in June 1946, under 
the auspices of the International Chamber of Commerce.*® A Working Committee 
on Unification of the Law on Arbitration and the Enforcement of Arbitral Awards, 
established with the London Court of Arbitration, has not yet terminated its de- 
liberations. It may be permitted to refer to statements of this writer, who is the 


*’Sce Wortley, 4 Proposed Preliminary Draft Uniform Law on Arbitration, 14 Can. B. Rev. 326 
(1936); Cohn, The Unification of the Law of Commercial Arbitration, 24 TRANSACTIONS OF THE GroTIUs 
SocieTy 1 (1938). 

*? 4vant-Projet d'une Loi Uniforme sur l’Arbitrage dans les Rapports Internationaux en Droit Prive 
et Rapport Explicatif, U. D. P. 1940—Proyecr III; transl. of the Preliminary Draft (but not of the 
Report) in the Institute’s general survey, Unrrication oF Law 187 (1948). 

** The Institute characterizes the proposal, op. cit. supra note 87, at 37, as follows: “The draft is based 
on the main idea of allowing the universal execution of arbitration awards in accordance with the 
uniform rules. This principle is supported by guarantees which allow of avoiding eventual conflicts 
arising out of the national laws of the countries concerned; this is why the procedure of execution 
is subject to the examination of the local authorities notwithstanding the exequatur granted in a country 
where the uniform rules have been adopted. In order to avoid as far as possible any conflicts that might 
arise owing to discrepancies between national laws, the draft provides for instance that the cancellation 
of the award must be asked in the country where the exequatur has been requested.” It may, however, 
be submitted that the reason mentioned by the Institute in its Preliminary Draft, supra note 87, at 38, 
namely, that appeals against orders of execution should be left solely to the determination of national 
laws as intimately connected with their judicial organization, seems also—and even more—prevalent 
in the question of a universal effect of an exequatur. 

8® CONFERENCE SUR L’ARBITRAGE COMMERCIALE INTERNATIONALF—COoMPTE RENDU DES SEANCES 38, 51 
(INTERNATIONAL CHAMBER OF CoMMERCE, 1946), and 2 Ars. J. (N.s.) 137 (1947). 
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’ that 


representative of the American Arbitration Association on this Committee,” 


“an international law on arbitration should first have its roots in a more or less 
uniform arbitration practice in many nations,” and that “. . . a unification of arbitra- 
tion practice has to be achieved to a certain degree before any legislative attempt on an 
international basis can be undertaken.” It is still hoped that other legislative at- 
tempts will be pursued,’’ among them the inclusion in_ bilateral commercial 
treaties of provisions facilitating international commercial arbitration. More 
will be achieved by a coordination of the rules of the principal agencies admin- 
istering arbitration in the various countries. Such unification of the rules and 
92 


a coordination of practice’” will greatly contribute to the aim which international 


commercial arbitration has always maintained: voluntary compliance with the 
determination of arbitrators in whose expert knowledge and fairness the parties put 
their confidence when adopting arbitration as the means of settling commercial 
controversies. 


®° OBSERVATIONS ON THE DRAFT OF AN INTERNATIONAL LAW ON ARBITRATION, OF APRIL 15, 1948, pp. 
1 and 18, supported by Phanor J. Eder and David E, Grant, StaTEMENTS ON THE DRarr Or AN INTERNA- 
TIONAL Law oF ARBITRATION OF JULy 28, 1948. Cf. Schoenke, Die Vereinhettlichung der schiedsrichterlichen 
Gesetzgebung, 2 WirtscHart UND Recut 81 (Zurich, Switzerland, 1951). 

*. The topic has also been considered in deliberations on the establishment of an International Trade 
Organization. The Habana Charter of March 24, 1948 provides in Art. 72 (7 ¢ ii), as one of the 
functions of the organization to “make recommendations, and promote bilateral! or multilateral agree- 
ments concerning measures designed to facilitate commercial arbitration.” United Nations Conference 
on Trade and Employment, Final Act and Related Documents (E/Conf. 2/78) 44 (1948). See Domke, 
The Havana Charter (ITO) and Commercial Arbitration Within the Western Hemisphere, 4 Ars. J 
(N.S.) 105 (1949). 

*? Lorenzen, op. cif. supra note 3, at 538: Rosenthal, Voluntary International Arbitration Tribunals, 


6 Ars. J. (N.s.) 21 (1951), and The Promotion of International Commercial Arbitration, id, at 223. 





THE CONFLICT OF LAWS IN COMMERCIAL 
ARBITRATION* 


Davin S. Sternt 


Almost two decades have passed since Lorenzen’s treatment of this subject.’ 
The development of the law in this field shows that his pioneer work has been 
neglected. There have been many diligent laborers in the field of arbitration in 
general.” Perhaps the difficulty of the fight to establish this process has forced them 
to devote most of their energies to establishing the more basic points in the arbitra- 


tion process. Whatever the explanation, the conflict of laws has not done well, has 


not dealt kindly with arbitration; the myth of the ouster of jurisdiction still survives, 
and voices are still raised against the economic powers making “their own” law. 
As for the rest of the courts and writers, either a studied neglect or a calculated 
confusion remains.* 


* The author wishes to express his appreciation for the invaluable assistance of Richard W. Rodgers, 
a member of the Florida bar, and Harold Friedman, a member of the New York bar, who are, however, 
in no way bound by the result; and to Edwin H. Smith, Reading Consultant, University of Miami, sincere 
thanks are due ior running the Flesch formula on the text. It is hoped that the pleasure and enjoyment 
of the readers hereof will be increased as a result of his activities. No responsibility on his part, however, 
is assumed for the readability of the footnotes. 

+ B.S. 1939, LL.B. 1947, Harvard University; LL.M. 1949, New York University. Associate Pro- 
fessor of Law, University of Miami School of Law. 

‘Lorenzen, Commercial Arbitration—lInternational and Interstate Aspects, 43 Yace L. J. 716 (1934), 
reprinted in SELECTED ARTICLES ON THE ConFLict oF Laws 454 (1947) [hereinafter Lorenzen, the page 
reference to the reprint edition]. There has been no attempt to go behind Dr. Lorenzen's truly 
magnificent treatment of this subject, and it is highly recommended that any reader of the present article, 
should he find its background deficient, refer to Lorenzen as the foundation. The conclusions stated 
in this article are, in all modesty, based on his conclusions, and the predisposition that the conflict of 
laws has neglected commercial arbitration or vice versa (see note 26 infra) is based, to a very large 
extent, on the failure to recognize, deal with, and attempt a solution of the problems raised at the time 
he was writing. The inescapable conclusion is that these problems, still unanswered, are the core of the 
difficulty in this field. 

? Frances KeLtor, AMERICAN ARBITRATION, Its History, FUNcTIONS, AND ACHIEVEMENTS, Annex 1 
(1948). 

*The statement that this field represents a studied neglect is borne out by the fact that one using 
the ordinary means of discovering legal precedent—indices and digests—would encounter very little 
beyond bare generalizations and in a large number of instances nothing. The period is 1934 to date. 
TREATISES: 2 BEALE, A TREATISE ON THE ConFLICT OF Laws (1935). Only pages 1245-1250, in a three 
volume work, are devoted to this subject. FALconpripce, Essays ON THE ConFLict oF Laws (1947) 
contains nothing; Dicty, Conriict or Laws (6th ed., Morris, 1949) disposes of the subject in 5 pages; 
2 Raper, THe Conriicr or Laws—A ComparaTIVE SuRVEY (1945), contains only 2 pages—376-378. 
Casebooks have also given the matter a very summary treatment: BEaLe, Cases ON THE ConrLict oF Laws 
(de Sloovere ed. 1941) contains one case—Gilbert v. Bernstein. LoreNnzEN, Cases AND MATERIALS ON THE 
Conriict oF Laws (5th ed. 1946) gives the subject its fullest casebook treatment—an entire chapter of 
less than 20 pages. In the sixth edition by Stumberg (1951), this chapter is unchanged. CHEATHAM, 
GoopricH, GriswoLp, AND Reese, Cases AND MATERIALS ON THE ConFLicr oF Laws (3d ed. 1951), 
contains a fair treatment of the matter in one chapter of 15 pages. Harper, Taintor, CARNAHAN AND 
Brown, Cases AND MATERIALS ON THE CONFLICT OF Laws (1950) dismisses the subject with a footnote 
and 6 pages of text. THe RESTATEMENT OF THE ConFLicT oF Laws, including the 1948 Supplement 
thereto, makes no direct mention of the subject. It deals indirectly with the matter in Sections 81 and 90, 
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The general purpose of the conflict of laws (although it has beerr‘variously stated 
by various persons)* is to achieve substantial uniformity of result in deciding a legal 
problem regardless of the accident of the place of litigation. Or, if uniformity has 
not been its main end, then at least a reasonable satisfaction of the legal expectations 


of the parties has been its declared purpose. In the field of commercial arbitration, 


it seems that the conflict of laws has been of disservice—has had a destructive rather 
than a constructive effect on the development of commercial arbitration. 

It should be stated at the outset that this article is written with a number of 
predispositions, not prejudices but feelings. The first is that commercial arbitration 
is “a good thing,” and that, as a good thing, no substantive or regulatory field of 
law ought to hinder its development. The second is that the conflict of laws, if it 
is to fulfil its proper role, ought to have as its main purpose the achievement of a 
substantial similarity of results regardless of the accident of the place of litigation. 

As the field of inquiry has been limited,® the conflict of laws has been responsible 
for three principal disservices to commercial arbitration. The first has to do with 
the characterization problem. In the application of the conflict-of-laws characteriza- 
tion principles, a proper distinction has not been made between the contract in 
general and the arbitration clause in that contract.® A failure to apply the proper 


and in the 1948 Supplement, Comment D to Section 2 and a note to Section 584 treat a collateral point 
of importance (see note 7 infra), The Annotated Reports, Digests, Encyclopedias, and Indices to Legal 
Periodical Literature, while containing some material on arbitration and award and some on the conflict 
of laws, disclose little, if anything, of value dealing with a juxtaposition or interplay between the two 
fields. It is regrettable to note that this statement applies with equal validity to the specialized journal 
dealing wih arbitration matters, The Arbitration Journal, and its New Series, although it must be admitted 
that the coverage of the other problems affecting commercial arbitration is excellent. The Annual Survey 
of American Law contains one of the best coverages of the conflict of laws and commercial arbitration: 
Derenberg, 1942 ANNUAL Surv. AM. L. 896; 1943 id. at 830; 1944 1d. at 1141; 1945 7d. at 1220; 1946 id. 
at 1182; Teller, #947 id. at 1084 (there is excellent treatment even though the title was changed 
from Commercial Arbitration to Arbitration in order to include cases arising out of labor-management 
disputes); 1948 id. at 901; 1949 td. at 999; 1950 id. at 832. It is unfortunate that the editors of the 
Survey, recognizing the importance of this field as they do, have continued to include it under the 
heading Adjective Law, thus perpetuating the classification originally made by Judge Cardozo. 

As to the calculated confusion, this is represented by the few legal opinions in the last two decades 
dealing with the particular subject matter; since they will be discussed at greater length in the article to 
follow, it may be dismissed at this time with the general characterization already given. 

The forthcoming new edition of SrurGEs, COMMERCIAL ARBITRATIONS AND Awarps should go a long 


way toward remedying both of these matters. 

“For a general review, see 1 RABEL, ConFLicr oF Laws—A Comparative Stupy (1945); Cook, The 
Logical and Legal Bases of the Conflict of Laws, 33 Yare L. J. 457 (1924); Lorenzen, Story’s Com- 
mentaries on the Conflict of Laws—One Hundred Years After, 48 Harv. L. Rev. 15 (1934). 

* No attempt will be made to deal with the conflict-of-laws problems involved in international com- 
mercial arbitration. The problems of labor arbitration are also beyond the proper scope of this discussion. 
In view of the other papers being submitted in this symposium, there are enough problems contained 
within the national scene to be dealt with in a paper of this length. 

® The jurisdictions in the United States can be divided into three categories in so far as rules affecting 
arbitration are concerned. In all but two of them some form of arbitration is valid. The overwhelming 
majority admit common law arbitration and the submission of an existing dispute either with or without a 
ruling of court. Except in so far as it becomes material to the discussion of the public policy in these 
jurisdictions, it will be assumed that an arbitration necessitates the express presence of the parties and 
consent to the exercise of the jurisdiction of the courts. Where that is present, no real difficulty in 
the enforcement of a judgment entered on such award can arise—that is, no real difficulty for the conflict 
of laws. © Therefore, throughout this paper arbitration clause will be used to mean an agreement to 
submit disputes, the validity of which is questioned under a statute making such agreements irrevocable 
and specifically enforceable. 
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rules of characterization can have a very serious effect on the solution reached in the 
particular case. 

The second disservice which the conflict of laws has rendered to commercial 
arbitration is in the failure to develop a proper set of rules applicable to the 
enforcement of foreign judgments based on arbitral awards. And finally, while 
this cannot be laid completely at the doorstep of the conflict of laws, there is the 
failure to develop complete and adequate due process concepts in the field of com- 
mercial arbitration.? 

CHARACTERIZATION AND THE ARBITRATION CLAUSE: SUBSTANCE OR PRocEDURE ? 

Normally when the courts have been faced with the problem of deciding what 
should be the proper law applicable to a contract containing an arbitration clause, 
they have gone through a syllogism something like the following: Arbitration is 
remedial. That which is remedial is procedural. That which is procedural, in 
the ordinary sense, is procedural in the conflict-of-laws sense. That which is pro- 
cedural in the conflict-of-laws sense is governed by the lex fori.6 There are many 
fallacies involved in this process of reasoning, but the most grievous of them is that 
the result which is achieved is very often the exact negation of the pronounced intent 
of the parties to the agreement. Modern commercial arbitration is purely consensual 
in nature. Therefore, it must be assumed that the intention of the parties is always 
applicable to the agreement which may give rise to the arbitration. There is no doubt, 
and the Supreme Court has supported this view, that there are limits to choice of law. 
There are limits on the forum and there are limits on the parties.? The general rule, 


for example, that the parties cannot grant exclusive jurisdiction to the courts of any 


one place, is still followed."® 


* As to both the points noted above, the second and third disservices indicate that both the enforce- 
ment of foreign judgments and the due process regulation are passing into the field of constitutional 
regulation. The clarification presented in Goodrich’s discussion of Guaranty Trust Co. v. New York, in 
RESTATEMENT OF THE Law (1948 Supp.) is invaluable. While conflicts substance-and-procedure and 
constitutional substance-and-procedure must be distinguished terminologically, the former is still the 
father, even if possibly illegitimate, of the latter, and the basic thought patterns underlying the former 
cannot be lost sight of. 

* Lorenzen, supra note 1, at 491: “One thing stands out above all else, namely, that from the stand- 
point of the conflict of laws the attitude of the United States toward commercial arbitration is not 
shared by any other country, not even Great Britain. The dominant point of view in our law is that 
agreements for arbitration relate to procedure or remedy.” 

* Cf. a long line of authorities from Home Insurance Co. v. Dick, 281 U. S. 397 (1930) through 
Hartford Accident & Indemnity Co. v. Delta and Pine Land Co., 292 U. S. 143 (1933) to Hughes v. 
Fetter, 341 U. S. 609 (1951). 

*° This is certainly true where there is no contact with the law selected. Lorenzen, supra note 1, 
at 470 n. 88, and authorities cited therein. See generally excellent discussions, Choice of Law by Con- 
tractual Stipulation, 16 U. or Cut. L. Rev. 157 (1948), and Comment, Agreements in Advance Con- 
ferring Exclusive Jurisdiction on Foreign Courts, 10 La. L. Rev. 293 (1950). That it may still be true 
where there is a contact, see Parker v. Krauss Co., Ltd., 157 Misc. 667, 284 N. Y. Supp. 478 (Sup. 
Ct. 1935), Note, 20 Cornett L. Q. 369 (1935), and a recent decision cited by Goodrich in his excellent 
survey, Eleven Years of Two-State Law, 3 Syracuse L. Rev. 1, 17 (1951), Rhodes & Co. v. Chausovsky, 
137 N. J. L. 459, 60 A.2d 623 (Sup. Ct. 1948). In this case, the Supreme Court of New Jersey refused 
to decline jurisdiction in a dispute involving a contract executed in New York by an Illineis corpora- 
tion (authorized to do business in New Jersey) and by two residents of Argentina, notwithstanding the 
fact that the parties had stipulated for Argentine law to govern and that there was a provision for the 
arbitration in Buenos Aires of disputes arising out of the agreement. 
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It is apparent that the operation of classification procedures in the field of arbitra- 
tion clauses by the ordinary court is not being done in a field of law where public 
policy is a dominant element. The usual court, and many instances could be cited 
of this, still will go through a process of logical progression something like that stated 
at the outset of this section. Because there is something remedial about the arbitra- 
tion proceedings themselves, must its remedial phase characterize the whole law- 
selecting operation ?”? 

This part of the judicial operation might be attributed to a historical accident; 
the fact that when the first modern arbitration statute was passed in the United 
States—the New York Act of 1g20—it was placed in the Civil Practice Act for lack 
of any better place to put it. Parties to an agreement include an arbitration clause 
and select a law which they assume will give effect to the entire agreement. They 
are not thinking in terms of substantive parts of the contract, formal parts of the 
contract, and most certainly they will not be thinking in terms of the conflict-of-laws 
split between substance and procedure. These people are usually dealing with an 
entirety, establishing a framework which will govern continuing legal relations. If 
they are in such a mood, it seems only realistic to further rather than frustrate such 
a purpose. It must be stated that there are many jurisdictions in the United States 
that do not share the predisposition of this writer that arbitration is “a good thing.” 
The many jurisdictions that have never adopted a modern arbitration statute present 
a negative type of problem. Simply stated, it is this. A party in such a jurisdiction 
enters into an agreement having a clause for the arbitration of disputes. This 
clause grants jurisdiction to a state which has a modern act. In spite of this 
selection of law by that party can his state, or another, as forum, apply its own 
policy and’ strike down the agreement of the parties? If it is not the present rule, 
it is submitted that the answer ought to be no. Where the parties have expressly 
chosen a law or where the contacts are so obvious as to make one jurisdiction the 
center of gravity (the proper law in the English sense of the word), that law, in its 
entirety, ought to be applicable. “In its entirety” does not mean including phases 
of the chosen law that would override purely procedural elements at the forum. 
The amount of law of a place chosen falling within the scope of “contract” will be 
something variable, but acceptance of the validity of a choice of law by the parties 
will end merely mechanical non-enforcement of arbitration agreements. The fact 
that the legislature of a particular jurisdiction has never passed a modern act indicates 


“ Lorenzen, supra note 1, at 472: “Will the courts go so far in their procedural point of view as to 
hold that the law of the forum governs without regard to the law of the state where the contract 
is made or the arbitration is to take place? The modern legislation making arbitration agreements 
enforceable has been held to be remedial for some purposes; will it be held to be remedial for all 
purposes? Suppose a contract was unenforceable both by the law of the state where it was made and 
the law of the state where the arbitration is to be held, would it be enforceable nevertheless in any state 
having a modern arbitration statute? No direct decision on the point has been found.” Still no direct 
decision on point has been made! 

** A summary of this learning boldly stated by a very learned writer who does not share my 
predisposition is to be found in Phillips, A Lawyer’s Approach to Commercial Arbitration, 44 Yave L. J. 
31 (1934), and see also Synthetic Courts—A General Introduction, 83 U. oF Pa. L. Rev. 119 (1934). 
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a lack of interest rather than a positive aversion to modern commercial arbitration 
such as would properly found a refusal based on contrary public policy. Any 
country where more than a third of the jurisdictions (and within that third those 
commercially more significant) have adopted a uniform act cannot be said to be 
opposed to the notion of commercial arbitration. The element of public policy 
cannot be viewed in a vacuum. Progress will be possible in this field if the courts 
will solve conflict-of-laws problems in the light of a realistic evaluation of the elements 
rather than a consideration along purely classical lines. 

As typical of the many decisions which follow the logical progression first 
outlined in the beginning of this section, consider the case of Gantt v. Felipe y. 
Carlos Hurtado & Cta., Ltda."* This decision involved an agreement made in 
North Carolina between a Nicaraguan corporation and a seller of finished lumber 
products which called for arbitration in New York under the laws of New York. 
When the case came to be litigated, Gantt maintained that the selection of the 
New York law was impossible, or, at best, invalid. Because North Carolina does 
not have a statute incorporating a modern arbitral procedure, the New York Court 
of Appeals, in its opinion, considered this argument and dismissed it. No one will 
quarrel with the result; it was probably eminently sound. But the reasoning that 
supports the result showed that the Court of Appeals was thinking along the 
traditional lines. The court said, in effect, this litigation makes New York the 
forum.’* Arbitration is something essentially procedural. It is a means other than 
the judicial means for the settlement of disputes.’ Therefore, since it is procedural, 
we will classify it as procedural in the conflict of laws sense; being procedural in 
that sense, it is governed by the law of forum. The forum happens to be New 
York. New York has a modern act, an act which is eminently in favor of arbitra- 
tion. New York, in other words, considered arbitration a good thing. Therefore, 
the result is a very simple one. 

Consider the basis of this case. The parties contracting in North Carolina have 
decided to govern either the entire agreement or at least the arbitration clause in 
that agreement by the laws of New York. Was there any necessity for the New 
York court to validate this particular arrangement on the basis of characterizing the 
clause as procedural and as governed by the laws of forum? Would it not have 


*8 297 N. Y. 433, 79 N.E.2d 815 (1948). 

**The rule has long been that a proper arbitration clause goes further and represents a consent to 
the jurisdiction of the New York courts, Bradford Woolen Corp. v. Freedman, 189 Misc. 242, 71 
N.Y.S.2d 257 (Sup. Ct. 1947); Merger Fabrics, Inc. v. Coill-Shuman, 74 N.Y.S.2d 76 (Sup. Ct. 1947); 
Prosperity v. American Laundry Machine Co., 271 App. Div. 622, 67 N.Y.S.2d 669 (4th Dep’t 1947), 
leave to appeal denied, 297 N. Y. 486, 74 N.E.2d 188 (1947). The clause must refer to the rules of 
an association providing for consent or grant jurisdiction to the courts of the state or provide for arbitra- 
tion under the laws of New York. But that this rule will be narrowly construed, see Jackson v. Kentucky 
River Mills, 65 F. Supp. 601, 603 (E. D. Ky. 1946), where a general provision for arbitration in New 
York and enforcement by any court “having jurisdiction” was construed to require one of the tradi- 
tional bases of jurisdiction. For other cases, see RESTATEMENT, CONFLICT oF Laws §§77, 81, and go 
(1934) and annotations to these sections in RESTATEMENT IN THE Courts (Perm. Ed. 1948). 

** For a criticism of the foundation case, see Lorenzen, supra note 1, at 469. 
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been sounder to say: Let us look to the law of North Carolina. That is the place 
where the agreement was made. Now, according to the law of North Carolina, its 
own internal law, if applicable under the-place-of-making doctrine, would not permit 
an arbitration agreement calling for arbitration in North Carolina. But, there is no 
reason for the New York court to presume that the choice-of-law rules of North 
Carolina would not permit the parties to select, in an agreement made in North 
Carolina, the law of another place to govern any particular element of the contract. 
The defendant’s argument that the absence of a modern statute, or even a statute 
permitting arbitration by rule of court, embodies an affirmative public policy de- 
priving the parties of the capacity to contract with the law of another place in view 
is specious. Now, the New York court has saddled the inferior courts of that state 
with a continuance of the well accepted rule’® that arbitration is procedural. In a 
future case an agreement made in New York calling for arbitration in Illinois may 
be litigated in Florida, and let us suppose that Florida like North Carolina does not 
permit enforcement of arbitration agreements. Florida will then characterize the 
clause as procedural; being procedural, it will be governed by the law of forum; 
being governed by the law of forum, the arbitration agreement will be invalid. 


ENFORCEMENT OF THE ARBITRATION Process: EXTRATERRITORIALITY, Locat Law, AND 
Pustic Poticy 


At one time it was assumed that an arbitration agreement acted as an ouster 
of the jurisdiction of the courts.’ The common law courts have always guarded 
their jurisdiction zealously. Present day apologists for the doctrine assume that the 
statutory changes of this country are insignificant.'* Why should we continue a 
fiction??® There is no ouster of jurisdiction in an arbitration clause. The only 
possible way that a party can be compelled to comply with an award under an 
arbitration agreement will be if some means of enforcing it against him are 
available. In all of the modern acts, adequate safeguards are granted all of the 
parties. In the conflict of laws, more particularly, an award can have no extra- 
territorial effect unless it has been sanctioned by the governmental unit issuing it.?° 


*® Stemming from the Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 N. E. 288 
(1921). 

‘? The fallacy of this position is exposed by Lorenzen, supra note 1, at 456-457; for further his- 
torical background, see Cohn, Commercial Arbitration and Rules of Law: A Comparative Study, 4 U. 
oF Toronto L. J. 1 (1941). 

** For the effect that the enactment of a modern act might have on a typical United States juris- 
diction, see Katz, Enforcement in Ohio of Contracts to Arbitrate in Another State, 9 U. or Cin. L. Rev. 
273 (1935). 

** That it is only this, see summary in majority opinion in Park Construction Co. v. Independent 
School District No. 32, 209 Minn. 182, 296 N. W. 475 (1941), 8 U. oF Cut. L. Rev. 756, 758 n. 17 
(1941); see Note, 135 A. L. R. 59 (1941), where at page g1 this interesting statement appears: “As it 
now stands, the case law in regard to the validity of general arbitration clauses is confused in statement 
and theory, poorly reasoned, arbitrary, and not well designed to accomplish a useful purpose.” 

*° The effectiveness of the jurisdictional attack to limit full faith and credit to a judgment entered 
on an award is undoubted. If the judgment can be set aside and award vacated at the granting court, 
no greater credit need be extended. See Popkin and Jacobinson, Jurisdiction Over the Non-Resident in 
Arbitration Proceedings, 17 N. Y. U. L. Q. Rev. 527, 528 n. 4 (1940). 
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A mere private order out of a private group of persons associated to hear disputes 
would not be enforced. This is not the same as saying that the enforceability of an 
award is conditioned on its reduction to judgment. But certainly something com- 
parable to that result—that is, the reduction to judgment—must be accomplished 
or no effect whatsoever can be given an award. It is clear from a study of the 
judge-made law that the characterization process is not too well or too completely 
understood, and yet no assistance has come from practitioners or “the experts.” The 
last generation and a half has acquiesced in this misuse of the characterization 
process. Part of the confusion stems from a failure to distinguish between enforce- 
ment of the contract and enforcement of the award, because adequate attention has 
not been given the jurisdiction factor. Technically, jurisdiction is not a part of the 
conflict of laws. Practically, since it underlies the enforceability of any judicial 
proceeding, it has always been considered a part thereof. The jurisdictional prob- 
lems that can arise in the field of commercial arbitration are many.*? 

Normally, for the common law court personal jurisdiction must be had over the 
particular party. If the party is a juridical person, qualified to do business in the 
state, there really is no trouble at all. If the party is an individual, several questions 
may arise. First, can the party submit himself to the jurisdiction of another court— 
that is, being in North Carolina can he validly submit himself to the jurisdiction of 
the courts of New York? There are two aspects to this, both of which were consid- 
ered in the Gantt case.** One, the problem of the surrender of jurisdiction, and the 
second, that of the exercise of jurisdiction. Then there are the problems of con- 
trolling the conduct of a party beyond the jurisdiction of the court before which 
he happens to be present.** There are also problems of extraterritorial assistance in 


*1 See Lorenzen, supra note 1, at 497. 

22 297 N. Y. 433, 79 N.E.2d 815 (1948). 

*8 Cf, P. Beiersdorf & Co., Inc., v. Duke Laboratories, Inc., 94 N.Y.S.2d 18 (Sup. Ct. 1949) 
(holding that the underlying contract was valid and represented a consent to the jurisdiction of the 
court), aff'd, 277 App. Div. 768, 97 N.Y.S.2d 538 (1st Dep’t 1950), aff'd, 301 N. Y. 705, 95 N.E.2d 55 
(1950). This recent and rather complex litigation discloses the many problems involved herein. Out of 
this basic decision came two collateral proceedings. One in the federal courts concerned a matter 
specifically excepted from the arbitration agreement. P. Beiersdorf v. Duke Laboratories, Inc., 92 F. Supp. 
287 (S. D. N. Y. 1950). Defendant here, who was the plaintiff in the other collateral proceeding in 
the Connecticut state courts, moved for a stay of these proceedings or alternatively for a transfer of the 
state action to the district court in Connecticut. The transfer was denied but the stay was granted in 
accordance with the policy against multiplicity suits based on Mottolese v. Kaufman, 176 F.2d 301 (2d 
Cir. 1951). Beiersdorf then filed a petition for leave to file a petition for a writ of mandamus. The 
Court of Appeals (187 F.2d 14 (2d Cir. 1951)) held that the court could entertain the petition but 
decided against petitioner on the merits. The importance of the extra-arbitral means of assisting that pro- 
cedure is shown in the following language from the court. For the majority (Frank and Chase, JJ.): 
“Judge Chase and I think that we must decide against petitioner on the merits because of this court's 
recent decision in Mottolese v. Kaufman, 176 F.2d 301 (2d Cir. 1951). 

“Judge Chase regards Mottolese as correctly decided. I dissented in that case, and still consider the 
decision wrong for reasons stated in detail in that dissent. Were I to join Judge Clark in the instant 
case, victory here would go to petitioner. But I believe that the considered rationale of the majority 
opinion in Mottolese was so sweeping that it should not be avoided merely on the basis of the different 
facts here. I feel, therefore, that I must be content with hoping that the Supreme Court, recognizing an 
‘intra-Circuit conflict’ [footnote of the court omitted], will grant review and reverse this decision, which 
involves an important problem of federal jurisdiction.” 

For the minority (Clark, J.): “There may be grave doubt, under the Connecticut counterclaim pro- 
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making effective the arbitral procedure. There are the problems of the control of 
the scope of the arbitration proceeding within the particular jurisdiction through 


the underlying agreement.** 

The most difficult question that arises in the general problem of jurisdiction, if 
one removes the question of the capacity of the parties to enter into an agreement, is 
the following. Presuming capacity to enter the agreement because the public 
policy objections would not be too strong, A in North Carolina enters into an agree- 
ment with B in New York to settle all differences by arbitration under the laws of 
New York and in accordance with the rules of the American Arbitration Associa- 


vision which is narrower than the federal one, Clark, Code Pleading 121, 643, 647, 2d Ed. 1947, whether 
the petitioner here can get in the state action all the relief to which it is entitled; perhaps that explains 
the retention of some jurisdiction below with power to either party to ‘apply for further relief at the 
foot of this order.’ Part or all of the Connecticut proceedings may come to nothing anyhow, for in yet 
another action’ the New York Court of Appeals, 301 N. Y. 707, 95 N.E.2d 55, has affirmed a holding 
that the contract here in dispute must first go to arbitration.” 

* There appears to be still another action pending in the federal court in Connecticut against peti- 
tioner's officers apparently raising some of these issues; one wonders, indeed, why, amid this welter, the 
action below is the one chosen to be stayed.” 

In the main other collateral proceeding, the order of Judge Hecht at the Supreme Court was refused 
full faith and credit (Superior Court, Fairfield County, No. 79840, April 5, 1950, unreported) when 
asserted by defendant as grounds for a stay. Although the case was admirably briefed for Beiersdorf on 
appeal to the Supreme Court of Errors of Connecticut, the whole litigation was settled before a decision 
by that court. Therefore, this extremely important point of whether a stay of proceeding pending 
arbitration will operate extraterritorially has been left undecided not only in the state courts but in the 
federal courts as well, the former expressly and the latter tacitly. Cf. Cerro de Pasco Copper Corp. v. 
Knut Knutsen, O.A.S., 187 F.2d 990, 991 (2d Cir. 1951). On the question of a state compelling arbitra- 
tion beyond its territory and the availability of provisional remedies, see American Reserve Insurance Co. v. 
China Insurance Co., Ltd., 297 N. Y. 322, 79 N.E.2d 425 (1948); and Note, 24 N. Y. U. L. Q. Rev. 
224 (1949). 

** Problems that arise here are: What law shall be chosen to define the scope of the meaning of the 
term “arbitral issue”; “separability” of the arbitration clause from an invalid main contract; and the 
Statute of Frauds. In the matter of the scope of the arbitrators’ powers, a leading case is Petition of 
Pahlberg, 43 F. Supp. 761 (S. D. N. Y. 1942), appeal dismissed, 131 F.2d 968 (2d Cir. 1942), in which 
A. Hand, J., stated that all issues are subject to the arbitration clause excepting only the questions of 
whether the contract was ever made or was void for fraud or illegality, citing and following the rule 
of the House of Lords in Heyman v. Darwins, [1942] A.C. 356. As to the construction of the point 
whether there is any distinction between the terms, differences arising “under the contract” or “during 
the contract,” see Stathatos v. Arnold Bernstein Steamship Corp., 87 F. Supp. 1007 (S. D. N. Y. 1950). 
Further comments are to be found in the article by Sturges and Ives, infra note 41, at 756. 

On the question of the separability of the arbitration clause from an otherwise invalid contract, see 
Nussbaum, The “Separability Doctrine” in American and Foreign Arbitration, 17 N. Y. U. L. Q. Rev. 
609 (1940); id. at 672, noting Metro Plan, Inc. v. Miscione, 257 App. Div. 652, 15 N.Y.S.2d 35 (1st 
Dep't 1939). The direct authority for the separability doctrine in New York is Marchant v. Mead- 
Morrison Mfg. Co., 252 N. Y. 284, 169 N. E. 386 (1929); Note, 16 N. Y. U. L. Q. Rev. 604 (1939). 
See also Nussbaum, Conflict Theories of Contracts: Cases Versus Restatement, 51 Yave L. J. 893 (1942), 
especially 911-912 n. 116. This article incidentally represents one of the major contributions made to 
the learning in this field in the period from Lorenzen’s article to date and discusses very capably all of 
the problems arising in the contract field. 

As to the problem of the Statute of Frauds, see Note, 16 N. Y. U. L. Q. Rev. 604, 610 (1939), and 
Albert v. Goor, 70 Ariz. 214, 218 P.2d 736 (1950), contra, holding that where the arbitration stemmed 
from a parole agreement to sell real estate invalid under the Statute of Frauds, the invalidity of the 
basic agreement made the arbitration agreement invalid. But see discussion in Teller, 1950 ANNUAL 
Surv. Am. L. 833. No attempt is made herein to discuss the contracts choice-of-law proble:n discussed 
by Nussbaum in the article cited above, since few, if any, of the courts have separated consideration of a 
contract containing an arbitration clause from one without such a cause. The modern law would 
indicate that the defects in the contracts field will have to be cured as a separate matter. 
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tion (or any organization having similar rules). One of the provisions in the 
rules is that personal jurisdiction is acquired over A by the service of notice at 
his address by registered mail. A dispute arises. B carries out an essentially ex 
parte proceeding complying, however, with all the notice requirements contained 
in the rules. An award is made and judgment entered thereon. When enforcement 
of that judgment is sought outside of New York, can A attack the enforcement on 
the grounds that if granted it would violate the due process clause? Or, as has 
more frequently happened, will the judgment survive an attack made by 4 under 
the full faith and credit clause? Recent decisions* indicate a healthy respect for 
the newly reinvigorated full faith and credit clause. Unless there is a stronger 
policy where enforcement is sought than usually exists, the proceedings will be held 
valid against both types of attack. 

One must understand that it is not a court’s jurisdiction that is really being 
extended. Since the effect of an arbitral proceeding is similar once the force of the 
state is behind it, this is a strong indication of the substantive nature of an arbitral 
proceeding. If this were procedural in the sense and as the whole thing is some- 
times classed, then how can one court recognize the granting of jurisdiction to 
litigate a problem to another tribunal? It must, of, necessity, be classified even 
though still remedial as a substantive matter in the conflict of laws. This, of 
course, has long been the rule in those states which have modern arbitration acts.*° 


*° See generally Moyer v. Van-Dye-Way Corp., 126 F.2d 339 (3d Cir. 1942); Mulcahy v. Whitehill, 
48 F. Supp. 917 (D. Mass. 1943) (judgment based on registered mail service under American Arbitra- 
tion Association rules, held entitled to full faith and credit); followed in Ripley Fabrics Corp. v. Hymen, 
gt F. Supp. 1007 (N. D. Ill. 1950) (same result reached under the rules of the National Federation of 
Textile Manufacturers); see excellent discussion of this case in 29 CorNnELL L. Q. 526, 529 (1944). 
The result in the Ripley case was followed by the Illinois court in Tanbro Fabrics Corp. v. Hymen, 341 
Ill. App. 396, 94 N.E.2d 93 (1950), involving an arbitration under the rules of the same association. 
The result in the last two cases is based in part on Marvlo Fabrics, Inc. v. Jarus, 87 F. Supp. 245 (W. 
D. Mo. 1949), and is followed in New York where substituted service is valid under Section 1450 of the 
N. Y. C. P. A. Application of Liberty Country Wear, Inc., 197 Misc. 581, 96 N. Y. S.2d 134 (Sup. 
Ct. 1950). 

*° Lorenzen, supra note 1, at 468-469: “The following situations involving a foreign element may 
present themselves, whether or not the state be one having a modern arbitration act: The contract may 
be made in the state and call for arbitration in another state or in a foreign country, or it may be 
silent on the question where the arbitration is to take place. Or the contract may have been made in 
some other state or country without specifying where the arbitration is to take place; or it may call 
for arbitration in the state of the forum, or it may call for arbitration in a third state. Finally, it may 
not appear where the contract was made, but the place of arbitration may be specified to be the state 
of the forum, or some third state or country. 

“In each of the above situations, the law of the state in which the contract was made may render it 
irrevocable or revocable and unenforceable. If it is valid and enforceable by the lex loci, it may be 
unenforceable by the law of the state or country in which the arbitration is to take place; or, what is 
more likely to happen in fact, it is made in a state or country under the local law of Which it §s 
unenforceable, and arbitration is to take place in a state or country in which it is valid and enforceable. 
Further complications will occur if the residence or domicil of the parties is a material factor, for in 
each of the above situations both parties may be residents of the same state or country—of the state 
or country where the agreement for arbitration was made or where the arbitral tribunal is to sit, or of 
the forum, or of some other state or country—or they may be residents of different states or countries. 

“Which of the above cases would fall within an arbitration statute of the forum? If it falls 
within such a statute of the forum for one purpose, does it necessarily fall within it for all purposes? 
Will a stay of proceedings be granted by virtue of the arbitration statute of the forum? Will the parties 
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FEDERAL ARBITRATION 

Arbitration in the federal sense presents two entirely different aspects. The first 
is the question of whether there is, and, if there is not, whether there should be, a 
diversity jurisdiction. The second is the scope and utility of the present Federal 
Arbitration Act. As to the diversity jurisdiction of the federal courts, should there 
be a separate rule regarding arbitration? Wolkin,*’ in a very competent survey 
of the Erie*® rule does not explicitly mention the possibility nor should he as he is 
dealing with the law as it is rather than as it should be, and this particular question 
has not been raised and settled in the courts. There is a clear overtone from his 
article that federal conformity has already been carried too far. Admittedly, the 
rule in Swift v. Tyson” created a great deal of dissatisfaction, but why replace 
it with an equal tyranny?*’ Since the courts have not dealt with this ques- 
tion, and it is clear that there are still advantages to litigation in the federal courts, 
how can the Erie doctrine be best interpreted? This country needs at least one 
place where uniformity is more than a ghost of a hope. Dean,*’ speaking for the 
conflict of laws, has pointed up the special obligation of this field. There is a 
serious danger that under the present construction of the Erie doctrine, almost all 
of the truly procedural advantages will be limited and perhaps liquidated.** 

In this strange, new procedural-substance split, where is the arbitration clause 
to be placed? Thus far only one Circuit Court of Appeals case—Tejas Develop- 
ment Co. v. McGough Bros.**—has mentioned the problem.** This court made 
the law substantive and by referring it under that characterization to the law of 
Texas destroyed its efficacy. This characterization is probably correct in view 





be ordered to proceed to arbitration in another state or country? Under what circumstances will an 
arbitrator be appointed in accordance with the local statute? The actual decisions of the courts in this 
country throw little light upon the problems suggested; so far as they point in any definite direction it 
would appear that they are unfavorable from the standpoint of interstate and international commercial 
arbitration.” 

This is one of the many instances referred to in note 1, supra, where Lorenzen placed his fingers 
on the heart of a problem. The discussion above shows that the decisions probably reflect a change 
in direction from one unfavorable to one favorable. The paucity of them indicates, however, that very 
little steam has been gotten up in the courts to proceed vigorously in a favorable direction. 

** Conflict of Laws in the Federal Courts: 13 Years of Erie R. Co. v. Tompkins, 3 Syracuse L. 
REV. 47 (1951). 

2° 304 U. S. 64 (1938). 2°16 Pet. 1 (U. S. 1842). 

*° For an early article taking this position, see Broh-Kahn, Uniformity Run Riot—Extensions of the 
Erie Case, 31 Ky. L. J. 99 (1943). 

“The Conflict of the Conflict of Laws, 3 Stan. L. Rev. 388 (1951). 

*? This danger is stated very clearly in a note, The Erie Case and the Federal Rules—A Prediction, 
39 Geo. L. J. 600, 610-611 (1951). The writer of that note takes the position that the Supreme Court 
has indicated in the Cohen case (Cohen v. Beneficial Loan Corp., 337 U. $. 541 (1949)), that it will call 
a halt to the destruction of the Federal Rules by protecting Rule 23(b). The validity—and it is hoped 
that the wfiter is correct—of this prediction may very soon be tested because Judge McGohey in a 
recent decision in Fuller v. American Machine and Foundry Co., 96 F. Supp. 606 (S. D. N. Y. 1951) 
has ruled that 23(b) must yield in a diversity situation to the New York state law. See Note, 39 Geo. 
L. J. 600, 609 (1951). 

*°165 F.2d 276 (5th Cir. 1947). The best reasoned opinion contra classifying arbitration as 
procedural in the diversity jurisdiction is contained in Pioneer Trust & Savings Bank v. Screw Machine 
Products Co., 73 F. Supp. 578 (E. D. Wis. 1947). 

** 165 F.2d at 279. 
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of the “substantial effect” doctrine of Guaranty Trust Co. v. York®® Whether it 
is the correct interpretation of the substantive law of the state of Texas, including 
its conflict-of-laws rules, is another problem. Certainly, if the law of that jurisdiction 
allows the intent of the parties to control selection of the governing law, these 
parties by referring to arbitration under the rules of the American Institute of 
Architects inferentially made their intention run to the law of a place where that 
agreement would be given effect. 

The Federal Arbitration Act*® itself presents some hope. Unfortunately most 
of the courts? have denied completely the power of the parties to select the arbitra- 
tion provisions of this Act as a matter of contract. Section 2 appears to limit juris- 


diction to matters arising in maritime and interstate commerce,** and there is no 


question that an adoption of the proposed amendment of the Act*® or some other 
statutory reformation will be necessary to include within the scope of the Act all 
matters cognizable by the federal courts. The lapse of time would indicate that 
the Supreme Court should strain every effort to liberalize and broaden the utility 
of the Act meanwhile. This can be done most effectively by enlarging the pro- 
visions contained in Section 3 for the granting of a stay pending arbitration, and 
those in Section 4 for the compulsion of arbitration. At the present time, the 
third circuit*® leads a group of circuits favoring a liberal interpretation of these 
provisions. Arbitration has been compelled in several instances beyond the terri- 
torial jurisdiction of the particular federal court*? and in one case,‘* even beyond 
the territory of the United States. Stays pending arbitration have also been granted 
liberally.** 


85 326 U. S. 99 (1945). 

8° 43 Stat. 883, 9 U. S. C. §1 (1925); enacted into positive law by Act, July 30, 1947, c. 392, 61 
Srat. 670, without changing any of its provisions, and designated officially as Title 9, U. S. C. 

*? Jackson v. Kentucky River Mills, 65 F. Supp. 601 (E. D. Ky. 1946) is a decision in the right 
direction on this point, holding that within the scope of Section 2 (maritime commerce) the United 
States Act rather than the law of Kentucky is applicable. Id. at 603. 

°° Most of the decisions have tended to interpret the interstate commerce provisions very narrowly. 
San Carlo Opera Co. v. Conley, 72 F. Supp. 825 (S. D. N. Y. 1946), aff'd, 163 F.2d 310 (2d Cir. 1947), 
noted in 28 Nes. L. Butt. 608 (1949). See Comment, Jurisdiction of the Federal Courts Under the 
U. S. Arbitration Act, 27 Texas L. Rev. 218 (1948). But cf. Shanferoke Coal & Supply Corp. v. West- 
chester Supply Corp., 293 U. S. 449 (1935), noted in 48 Harv. L. Rev. 121 (1934). 

°° See discussion, Sturges, Proposed Amendment of the United States Arbitration Act, 6 Ars. J. 227 
(1942), and Derenberg (1943), ANNUAL SuRv. AM. L. 837-840. Up to this time, none of the suggested 
changes or amendments have been adopted, although subsequent judicial interpretation has achieved in a 
limited fashion certain of the suggestions made in S. 2350. 

“° Donahue v. Susquehanna Collieries Co., 160 F.2d 661 (3d Cir. 1947); Jones v. Mississippi Valley 
Barge Line Co., 98 F. Supp. 787, 788 (W. D. Pa. 1951), reviewing the current state of this split in 
circuits, and following rule of its circuit; semble, Albatross v. Manning, 95 F. Supp. 459 (S. D. N. Y. 
1951). 

“ Following the liberal Pennsylvania rule laid down in Nippon Ki-Ito Kaisha v. Ewing Thomas 
Corporation, 313 Pa. 442, 170 Atl. 286 (1934). An excellent discussion of the present status of this 
case is to be found in Sturges and Ives, Some Confusing Matters Relating to Arbitration in Pennsylvania, 
99 U. or Pa. Rev. 727, 757-759 (1951) and especially 758 n. 78. See generally authorities cited in 
Note, 17 N. Y. U. L. Q. Rev. 644, 650 (1940). 

*? Only by implication, however: Cerro de Pasco Copper Corporation v. Knut Knutsen, O.A.S., 187 
F.2d g90 (2d Cir. 1951); cf. P. Beiersdorf v. McGohey, 187 F.2d 14 (2d Cir. 1951). 

“* Donahue v. Susquehanna Colliezies Co., supra note 40; Agostino Bros. Building Corporation v. 
United States, 142 F.2d 854 (4th Cir. 1944). An excellent review is contained in Wilson & Co. v. 
Fremont Cake and Meal Co., 77 F. Supp. 364 (D. Neb. 1948). The later proceedings in this case give 
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There is a lingering doubt as to the effectiveness of these judicial acts, however, 
because of the restrictive interpretation still maintained by other circuits.“* Con- 
gressional action being dubious, the obligation of the Supreme Court to resolve 
this conflict is even greater than it would normally be. As has been made obvious 
by well considered opinions,*® the attitude of mind of Congress in passing the 
original 1925 Act and in re-enacting it in 1947 is one in favor of liberal enforce- 
ment of arbitration agreements. Why then should a decision furthering this 
purpose not be forthcoming from the Supreme Court? It is unfortunate that the 
short-circuiting process should have been done under guise of a conflict of laws 
rule, particularly such as took place in the Tejas case. 


CONCLUSION 


What can be done in this field to rectify some of the errors and to lessen some 
of the disservices? The first thing that must be made very clear is that the 
possibility of the adoption by remaining jurisdictions of a uniform act concerning 
arbitration should not be overlooked. While the existence of such an act in all of 
our jurisdictions, as the experience with the Uniform Sales Act has shown, would 
not completely obliterate the conflict-of-laws problems, it would materially reduce 
their significance. What is most important is that the bar existing to the passage 
of such acts is apparently based on the same misconceptions that led to the confusion 
in this field. If the notion that an arbitration agreement is an ouster of jurisdiction 
of the courts can be disregarded, the conflict of laws would function in its normal 
way and the need for legislation would be lessened. Progress will not be made in 
this field until that idea is liquidated. The second idea that must be corrected is 
embodied in the fundamental error of Judge Cardozo that because arbitration is 
remedial (which is doubtful) it should be classified as procedural in the conflict- 
of-laws sense. A contract with an arbitration clause and a contract without an arbi- 


a clear insight into the complexity of the substance-procedure split inherent in this Act. See especially 
183 F.2d 57 (8th Cir. 1950) and 153 Neb. 160, 43 N.W.2d 657 (1950). The interplay between 
Sections 3 and 4 of the Act, the stay proceedings, and compulsion of arbitration is shown very clearly 
in a recent case, International Refugee Organization v. Republic S. S. Corporation, 93 F. Supp. 798 
(D. Md. 1950). The case shows that, while technically not at issue, the granting of a stay may come 
very close to amounting to a compulsion of arbitration even though the specific powers of a federal 
court under the Federal Act to appoint arbitrators are not exercised. This case involved a charter party 
containing a clause calling for arbitration in London and stating that the interpretation of the agree- 
ment was to be governed by the law of England. In granting a stay pending arbitration, the court 
said: “. . . the fact that the charter provides (par. 34) that it shall be interpreted according to the law 
of England is a further, logical reason for providing for arbitration in London. While the court 
cannot compel arbitration there or anywhere else, it can and should stay proceedings until it does take 
place.” See also Modern Brokerage Corporation v. Massachusetts Bonding and Insurance Co., 54 F. 
Supp. 939 (S. D. N. Y. 1944); Uniao de Transportadores v. Companhia de Navegacao, 84 F. Supp. 
582 (E. D. N. Y. 1949). 

“*For a recent case typical of this point of view, see Lewittes & Sons v. United Furniture Workers 
of America, 95 F. Supp. 851 (S. D. N. Y. 1951); contra in the same circuit, however, Albatross v. Man- 
ning, supra note 40, relying to this extent on the opinion of Coleman, J., in Danielsen v. Entre Rios Rys. 
Co., Ltd., 22 F.2d 326 (D. Md. 1927). See discussion in Lorenzen, supra note 1, at 477-479, and 
comment by Teller, 1947 ANNUAL Surv. AM. L. 1085. 

** For one of the most authoritative of these, see Cook, The Federal Courts and the Conflict of Laws, 
36 Int. L. Rev. 493, 506-507 (1941). See also the same author, Contracts and the Conflict of Laws, 
32 Int. L. Rev. 899 (1938), especially the conclusion, #d. at 919-920. 
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tration clause are substantially different to the parties who have entered into that 
agreement. Provided the courts are given the opportunity in the proper way to 
regulate the arbitration process, to control the concentration of economic force, 
there should be no reason why the intention of the parties should be denied in this 
particular aspect. It is not a sufficient answer to the Cardozo characterization of 


arbitration as procedural to state that the proper law of contract will be looked to, 
to decide the essential validity thereof, and, upon finding the contract essentially 
valid, we then refer back to the law of the forum to determine the enforceability 
of the arbitration clause contained therein. If a law is to be chosen to determine 
the validity of the contract, that law ought also to determine the validity of the entire 
contract—the arbitration clause not excluded. Recent developments in the rule of 
Erie v. Tompkins show that the substance-procedure dichotomy is becoming a con- 
stitutional question, in fact, is more properly a constitutional than a conflicts ques- 
tion. If, therefore, what is substance and what is procedure has a constitutional im- 
portance to the federal courts sitting in diversity, the same decision will have con- 
stitutional implications if made by a state court. 

The recent decision of the Supreme Court of the United States in Hughes v. 
Fetter*® makes it clear that “full faith and credit” limitations will be placed on the 
public policy of the various states. The implications of this case ought to be applied 
in the field of commercial arbitration. There are almost no states without some 
kind of an arbitration act and the basic validity of arbitration has not been ques- 
tioned in the common law for almost three centuries. If the policy announced by 
the Supreme Court is applied, we should see extended the results reached in juris- 
dictions having modern arbitration acts. No state should be entitled to disregard 
the efficacy of such proceedings, when selected by the parties, on the basis of a 
statement that the result is against its policy. 

In conclusion, therefore, the following steps ought to be taken by those persons in- 
terested in making the conflict of laws serve the cause of commercial arbitration: (1) 
a clear indication that the proper characterization of the process is as one of substance 
rather than procedure; (2) a strict adherence to the presumed policy implicit in the 
cases of Hughes v. Fetter with a consequent restriction on the public policy excep- 
tion to the enforcement of both rights and judgments; and (3) the adoption of the 
changes suggested in the Federal Act and a constant and unrelenting policy of edu- 
cation leading to the adoption of a uniform act on the one hand and the careful 
control of the excesses on the other. With these various steps, it is felt that many 
of the obvious benefits of the arbitration process can be incorporated in and become 
useful to the common law system. Perhaps there are some lingering doubts about 
the need for a rejuvenation of that system of law. Too many impressive changes 
suggested in recent years to effect a more efficient administration of justice parallel 
the obvious advantages of the arbitration process to allow a blind rejection, through 
conflict-of-laws devices, of this very useful process. 


*¢ 341 U. S. 609 (1951). 











SOME CONFUSING MATTERS RELATING TO 
ARBITRATION UNDER THE UNITED 
STATES ARBITRATION ACT 
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This is a review of the judicial administration of the United States Arbitration 
Act.’ It is restricted chiefly to matters relating to the qualification of arbitration 


*Dean and Edward J. Phelps Professor of Law, Yale Law School. Chairman, Board of Directors, 
American Arbitration Association. Author, CoMMERCIAL ARBITRATIONS AND AWARDS (1930). 

+ Third year student, Yale Law School, and Student Assistant in Instruction, Yale Law School. 

* The legislation was first enacted in 1925. 43 Stat. 883 (1925), 9 U. S. C. §§1-15 (1946). It 
was approved February 12, 1925. Section 15 provided that the Act should take effect “on and after 
the 1st day of January next after its enactment, [namely, January 1, 1926] but shall not apply to con- 
tracts made prior to the taking effect of this Act.” This restriction of the application of the Act re 
arbitration agreements made prior to the foregoing effective date of the Act, was recognized and applied 
in Ex parte di Simone, 36 F.2d 773 (2d Cir. 1929) on appeal from The Volsinio, 32 F.2d, 357 (E. D. 
N. Y. 1929) in which the restriction appears to have passed unnoticed. 

Section 14 of the Act provided: “That this Act may be referred to as ‘The United States Arbitration 
Act.” 

Legislative reports upon the Act while it was pending in the Congress as a bill are as follows: 
Hovusr Commirrre On Jupiciary Report (CoMMiTree Report 96), 68th Cong., 1st Sess., accompanying 
H. R. 646, United States Arbitration Act of February 12, 1923, referred to in this Article as H. R. No. 96 
and Senate Report No. 536, 68th Cong., 1st Sess., referred to in this Article as Sen. Rep. No. 536. 

The statute was. carried into THe Cope or THE Laws oF THE Unirep States oF AMERICA, 44 STAT. 
167, Title 9, entitled “Arbitration” (1926). In the Preface to this Code of the Laws of the United 
States it is stated that: “This Code is the official restatement in convenient form of the gener 
and permanent laws of the United States in force December 7, 1925, now scattered in 25 volumes— 
t.c., the Revised Statutes of 1878, and volumes 20 to 43, inclusive, of the Statutes at Large. No new 

“law is enacted and no law repealed. It is prima facie the law. It is presumed to be the law. The 
presumption is rebuttable by production of prior unrepealed Acts of Congress at variance with the 
Code” (44 Start. v). 

Subsequently the statute was included in the United States Code, 1940 edition, as Title 9, entitled 
“Arbitration.” 

In 1947 this legislation was repealed, with the proviso, however, that “any rights or linbilities now 
existing under such repealed sections or parts thereof shall not be affected by such repeal.” The 
original Act and Title 9 of the U. S. C., 1940 Edition, were reenacted except that former Section 14, 
supra, naming the Act, was omitted and former Section 15 was renumbered as Section 14 and amended 
to read: “This title shall not apply to contracts made prior to January 1, 1926.” 61 Srat. 669 (1947), 
g U. S. C. §14 (Supp. 1951). 

The original Act was entitled “An Act to make valid and enforceable written provisions or agreements 
for arbitration of disputes arising out of contracts, maritime transactions, or commerce among the 
States or Territories or with foreign nations.” 43 Strat. 883 (1925). 

The 1947 Act was entitled “An Act to codify and enact into positive law, title 9 of the United 
States Code, entitled ‘Arbitration.’ Then followed the enacting clause as follows: “Be it enacted by 
the Senate and House of Representatives of the United States of America in Congress assembled, That Title 
9 of the United States Code, entitled ‘Arbitration,’ is codified and enacted into positive law and may be 
cited as ‘9g U. S. C., § ,’ as follows.” This Act incorporated catch lines preceding each section in the 
body of the Act which were the same as those in THe Cope oF THE Laws or THE UNITED STATES OF 
America, 44 Star. 167, Title 9, and in 9 U. S. C., 1940 Edition. In the 1947 Act they were not 
included in the section as in 1940 and the prior Code of the Laws of the United States; they were 
placed above the section. Above “$1” is the catch line: “ ‘Maritime Transactions’ and ‘Commerce’ 


Defined; Exceptions to Operation of Title”; above “§2": “Validity, Irrevocability, and Enforcement of 
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agreements under the Act and to the remedies provided in the Act to render such 
agreements irrevocable and enforceable. Accordingly, consideration of judicial de- 
terminations upon the first five sections of the Act constitutes the major part of 
this article. The review is intended to point up a variety of issues many of which 
are important to those who may be concerned with arbitration of either commercial 
or labor controversies under the Act. Some of these questions derive in part from 
frailties in drafting the Act and in part from views advanced by some of the courts 
in resolving those frailties in the course of litigation. Some accrue more directly 
from the case law made by the courts without much reference to limitations or un- 
certainties of statutory text. In some instances contradictory determinations of the 
same issue have been made by two or more courts of appeals. In some instances 
decisions by the district courts would escape these contradictory determinations on 
grounds not considered by the court of appeals. Doubtless some day the Supreme 
Court will resolve some of these diversities. In the meantime, it must be reckoned 
that the law of the Act may be different in one or more) respects in one circuit from 
what it is in another. 

It may be noted, in passing, that these diversities and contradictions are not 
readily correlated with any declared attitude of the judges toward the Act or toward 
arbitration or arbitration agreements generally. Common law tradition has taught 
judges and lawyers alike to look askance upon arbitration agreements prior to award 
rendered.” Some judges who have commented upon the matter have urged a “new 


Agreements to Arbitrate”; above “$3”: “Stay of Proceedings Where Issue Therein Referable to Arbitra- 


tion”; above “$4”: “Failure to Arbitrate Under Agreement; Petition to United States Court Having 
Jurisdiction for Order to Compel Arbitration; Notice and Service Thereof; Hearing and Determination”; 
above “§5": “Appointment of Arbitrators or Umpire.” Other catch lines appear above the remaining 
sections. 

This Act was approved July 30, 1947. 61 Strat. 669 (1947), 9 U. S. C. §§1-14 (Supp. 1951). Except 
in the foregoing matters the texts of the original and subsequent enactments appear to be substantially 
the same. 

The foregoing detail might have seemed inconsequential, except that the Court of Appeals for the 
Third Circuit has recently concluded that the foregoing addition of the catch line above §1, was 
sufficient cause to reverse certain of its views taken in earlier cases. See Amalgamated Association of 
Street Etc. Employees v. Pennsylvania Greyhound Lines, 192 F.2d 310 (1951) discussed infra, p. 614. 
General references to the codification also appear in Uniao De Transportadores Para Importacao E 
Comercio, Ltda. v. Companhia De Navegacao Carregadores Acoreanos, 84 F. Supp. 582 (E. D. N. Y. 
1949), and in International Union United Furniture Workers v. Colonial Hardwood Flooring Co., 
168 F.2d 33 (4th Cir. 1948). 

In this article the legislation is generally referred to as the United States Arbitration Act, or the Act, 
and, except as otherwise indicated, all references to, and quotations from, the Act are to and from the 1947 
Act. 

? Common law revocability and non-enforceability have been ruled into such agreements in almost 
all American jurisdictions where the issues have been adjudicated (in several jurisdictions the issues 
have never been determined). Common law revocability rests on two particulars: (1) revocability of 
the agreement and of the authority of all persons under it by due notice given by a party thereto before 
award rendered thereunder; and (2) revocability by action, whereby a party can sue in court in dis- 
regard of the arbitration agreement and the party-defendant cannot effectively plead the agreement for 
a stay pending arbitration, nor in abatement or in bar of the action. These two specifications of common 
law revocability are frequently referred to in this article as “revocability by notice” and “revocability by 
action,” respectively. 

Common law non-enforceability refers to the denial of any remedy seeking specific performance of 














582 Law anp ConTEMPORARY PRroBLEMs 


orientation,” and that the Act should not be given “a grudging type of construction 
carried down from the days of judicial hostility to all arbitration agreements.” Others 
have voiced traditional warnings against arbitration. The impact of the particular 
view is sometimes rather clearly recognized in the decision; in other cases it is not. 

In 1942, Judge Frank, in an opinion for the Court of Appeals for the Second 
Circuit,*® after an extended review of Anglo-American rationale for common law 
revocability and non-enforceability of arbitration agreements, assigned the substance 
of its being to “judicial hostility to arbitration,”* and urged a “new orientation” in 


causes coming under the Act. He said:* 


In the light of the clear intention of Congress, it is our obligation to shake off the old 


the arbitration agreement such as a general decree against the recalcitrant party to perform, or court 
appointment of part or the whole of an arbitral board with power to act when the recalcitrant party 
refuses to cooperate in that particular. 

This common law non-enforceability rests more in judicial lore than in positive decisions. The 
decisions ruling common law revocability have been thought, however, to indicate a high degree, of 
probability of correlative decisions of non-enforceability were the relict to be sought. “ 

Common law revocability and non-enforceability have been read into both classes of arbitration 
agreements in general usage, namely, (1) provisions for arbitration of controversies which may arise 
between the parties in the future, and (2) agreements of submission of existing controversies. 

In a few states common law revocability (by action, at least) of arbitration provisions in contracts 
is more or less precisely codified by local statute. Idaho, Missouri, Montana, North Dakota, Oklahoma, 
and South Dakota have such statutory provisions. A similar piece of legislation in Pennsylvania was 
held an unconstitutional impairment of freedom of contract. Adinolfi v. Hazlett, 242 Pa. 25, 88 Ad. 
869 (1913). See SrurRGEs, COMMERCIAL ARBITRATIONS AND AWARDS, §15 (1930). 

The tradition of common law revocability and non-enforceability of arbitration agreements stands 
in sharp contrast from the common law conclusiveness and finality which are accorded awards and 
from the tradition of the courts both in equity and at law (and of the arbitration statutes) to narrow 
the instances or causes for which an award, once rendered, will be vacated or denied enforcement. See 
STURGES, op. cit. supra, §235. 

*Kulukundis Shipping Co. v. Amtorg Trading Corp., 126 F.2d 978 (2d Cir. 1942). 

“Id, at 985. Some courts have thought it more appropriate to refer common law revocability (by 
action, at least) to the quite common constitutional provision that: “. . . all courts are open, and every 
person, for an injury done him in his land, goods, person, or reputation, shall have remedy by due 
course of law.” Baltimore & Ohio R. Co. v. Stankard, 56 Ohio St. 224, 231-232, 46 N. E. 577, 579 
(1897). See also, Cocalis v. Nazlides, 308 Ill. 152, 139 N. E. 95 (1923). 

And if common law revocability (by action) of provisions to arbitrate future disputes were dis- 
regarded some of the worst consequences that might result have been judicially presented as follows: 
“But a party cannot bind himself by contract in advance to renounce his right to appeal to the courts 
for the redress of wrongs. If this could be done an association might be formed in the state which 
would renounce our constitution and laws, and set up a different system of government for themselves, 
and in case of wrongs and oppression they would be debarred from resorting to our courts, and would 
be compelled to submit to the decisions of their own tribunals, and would most likely become 
dissatisfied and disorderly, resulting in riot and bloodshed.” Myers v. Jenkins, Admr., 63 Ohio St. 101, 
120, 57 N. E. 1089, 1093 (1900) (italics supplied). 

°126 F.2d at 985. Absent applicable arbitration statutes, rare have been the instances of judicial 
“shake off” of traditional common law revocability or non-enforceability of arbitration agreements. It 
did happen, however, with respect to an arbitration provision in a written collective bargaining agreement 
in Bell vy. Western Ry. of Alabama, 228 Ala. 328, 153 So. 434 (1934). The precise issue was revocability 
by action; it was denied. Consult also, with respect to an arbitration provision in a written construction 
contract, Park Construction Co. vy. Independent School District, 209 Minn. 182, 296 N. W. 475 (1941) 
with its citation in Knutson v. Lasher, 219 Minn. 594, 18 N. W. 2d 688 (1945). 

That common law revocability by action of arbitration provisions in written contracts was ruled out 
by the supreme courts of Colorado and Washington in their first decisions upon the issue, and that 
such revocability was denied in Pennsylvania with respect to such arbitration provisions which “named” 
the arbitrator, see STURGES, op. cit. supra note 2, §15. 
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judicial hostility to arbitration. Accordingly, in a case like this, involving the federal Act, 
we should not follow English or other decisions which have narrowly construed the terms 
of arbitration agreements or arbitration statutes. 


Later on in his opinion, however, Judge Frank saw fit on behalf of the court 
to caution, if not to chide, the “more enthusiastic” sponsors of arbitration against 
regarding it “as a universal panacea.” “We doubt,” he emphasized, “whether it 
will cure corns or bring general beatitude. Few panaceas work as well as ad- 
vertised.” 

In 1938, Judge A. N. Hand, in the same court, in a proceeding in admiralty and 

involving the Act, had served a judicial warning of rather traditional tenor to parties 
relating to arbitration as follows:’ 
Arbitration sometimes involves perils that even surpass the “perils of the seas.” Cf. 
Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 169 N. E. 386. Whether in any 
particular instance it is a desirable risk is not for us to say. It is a mode of procedure 
fostered by statute and in the present case invoked under the agreement of the parties. 
If they consent to submit their rights to a tribunal with extensive powers and subject to 
a most restricted review, they cannot expect the courts to relieve them from the effect of 
their deliberate choice. 

In the third circuit in 1943, in determining that Section 3 should be construed 
broadly and not restricted to arbitration provisions in “maritime transactions” or 
coutracts involving “commerce” as covered in Sections 1 and 2 of the Act, Judge 
Goodrich declared the approach of this Court of Appeals to the Act as follows: 
“The generality of the language used in the statute [Section 3] does not suggest any 


self-imposed limitation. Nor do we think that the ‘congressional approval of arbi- 
tration”® should be so limited by implication, by a grudging type of construction 
carried down from the days of judicial hostility to all arbitration agreements.” 
Again, “. . . we think the Act is entitled to a construction which will accomplish its 
purpose, and should not be hedged about with imagined limitations, as has been 
done in some instances”; and “we should not choke the arbitration process which 


has been given congressional approval by the fetters of earlier judicial conceptions.”” 


I 
GENERAL PatrerN OF AcT 
The Act purports to embrace (1) a written provision “in any maritime trans- 


° 126 F.2d at 987 n. 32. 

7In re Canadian Gulf Lines Limited, 98 F.2d 711, 714 (2d Cir. 1938). See also: Judge Garrecht 
in American Guaranty Co. v. Caldwell, 72 F.2d 209 (9th Cir. 1934); Judge Hutcheson in American 
Sugar Refining Company v. The Anaconda, 138 F.2d 765 (5th Cir. 1943). 

* This quotation is from Justice Brandeis’ opinion in Shanferoke Coal & Supply Corp. v. Wes'chester 
Service Corp., 293 U. S. 449, 453 (1935). 

* Donahue v. Susquehanna Collieries Co., 138 F.2d 3, 5, 6, 7 (3d Cir. 1943). 

See also: District Judge McGranery, in United Office & Professional Workers of America, C.I.O. v. 
Monumental Life Ins. Co., 88 F. Supp. 602 (E. D. Pa. 1950); District Judge Weinfeld, in Lewittes & 
Sons v. United Furniture Workers, 95 F. Supp. 851 (S. D. N. Y. 1951); Circuit Judge Evans, in Dela- 
ware & Hudson R. Corp. v. Williams 129 F.2d 11 (7th Cir. 1942); District Judge Mandelbaum, in The 
Aakre, 21 F. Supp. 540 (S. D. N. Y. 1937). 
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action” or in a “contract evidencing a transaction involving commerce” (subject to 
the exclusion of certain contracts of employment to be considered below) “to settle 
by arbitration a controversy thereafter arising out of such contract or transaction or 
the refusal to perform the whole or any part thereof,” and (2) an agreement in 
writing to submit to arbitration an existing controversy “arising out of such a con- 
tract, transaction, or refusal.” This is provided by Section 2. Section 2 of the Act 


with its catch line reads as follows: 


VALIDITY, IRREVOCABILITY, AND ENFORCEMENT OF AGREEMENTS 
TO ARBITRATE 

§2. A written provision in any maritime transaction or a contract evidencing a trans- 
action involving commerce to settle by arbitration a controversy thereafter arising out of 
such contract or transaction, or the refusal to perform the whole or any part thereof, 
or an agreement in writing to submit to arbitration an existing controversy arising out of 
such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity for the revocation of any contract. 


Subsequent sections of the Act provide precise remedies to effectuate the foregoing 
declaration of Section 2 that arbitration agreements qualifying thereunder “shall 
be valid, irrevocable and enforceable.” These remedies include motion proceedings 
to stay the trial of any action, suit or proceeding brought in any court of the United 


States upon a cause embraced in such arbitration agreement (§3), to order a recalci- 
trant party to proceed in compliance with the arbitration agreement (§4), and to 
procure court-appointment of arbitrators to act under the agreement when a party 
fails or refuses to participate in the original appointment or in filling a vacancy of 
the arbitral board (§5). Subsequent sections provide for the confirmation, vacation, 
and modification or correction of awards by motion proceedings (§§g, 10, 11). 
Accordingly, the Act follows the general pattern of the general arbitration statutes of 
California, Connecticut, Hawaii, Louisiana, Massachusetts, New Hampshire, New 
Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, Washington, and 
Wisconsin. 
II 
Score or Act—Its Tiz-Up to “Maritime Transactions” AnD “CoMMERCE” 

As indicated above, Section 2 of the Act contains the general declaration of policy 
and purpose of the Act, namely, that provisions for arbitration of future controversies 
and agreements of submission of existing controversies which qualify thereunder 
“shall be valid, irrevocable, and enforceable” except for cause as reserved in the 
saving clause of the Section, namely, “save upon such grounds as exist at law or 
in equity for the revocation of any contract.” In order to qualify under the Act, 
agreements for arbitration must be either “a written provision” or an “agreement in 
writing” (§2). Oral agreements for arbitration are not recognized by the Act. 

Motion proceedings under Section 3 are precisely tailored to nullify common 
law revocability (by action) of arbitration agreements. They look to an order of 
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stay of trial of any suit or proceeding brought in any court of the United States 
upon a cause embraced in an arbitration agreement qualifying under the Act.'° 
Motion proceedings under Section 4 afford summary procedure to gain a general 
order against a recalcitrant party to a qualifying arbitration agreement that he 
proceed with the agreement. This remedy overcomes common law non-enforce- 
ability of such agreements. Section 5 covers a special aspect of the enforcement of 


qualifying agreements by providing, as it does, motion proceedings to obtain court 


appointment of the original arbitral board when the recalcitrant party fails or 
refuses to participate in the selection thereof according to the agreement, or in filling 
a vacancy which may otherwise occur. 

It remains to consider how the Act ties up arbitration agreements otherwise 
qualifying thereunder with “maritime transactions” and “commerce.” And why 
that tie-up? 

Section 2 of the Act is, by its terms, limited not only to arbitration agreements 
which are in writing, but also to (1) a written provisjon in “any maritime trans- 
action” or in “a contract evidencing a transaction involving commerce” to settle a 
controversy thereafter arising out of such “maritime transaction” or “contract evi- 
dencing a transaction involving commerce” (or arising out of the refusal to perform 
the whole or any part thereof), or (2) a written agreement of submission of an 
existing controversy arising out of “such a contract, transaction or refusal.” 

“Maritime transactions” and “commerce” are defined in Section 1 of the Act.’ 
The Section, with its catch line, reads as follows: 


“MARITIME TRANSACTIONS” AND “COMMERCE” DEFINED; EXCEPTIONS 
TO OPERATION OF TITLE 


§1. “Maritime transactions,” as herein defined, means charter parties, bills of lading 
of water carriers, agreements relating to wharfage, supplies furnished vessels or repairs to 
vessels, collisions, or any other matters in foreign commerce which, if the subject of con- 
troversy, would be embraced within admiralty jurisdictions; “commerce,” as herein de- 
fined, means commerce among the several States or with foreign nations, or in any Terri- 
tory of the United States or in the District of Columbia, or between any such Territory 
and another, or between any such Territory and any State or foreign nation, or between 
the District of Columbia and any State or Territory or foreign nation, but nothing herein 


*°'No specific remedy is provided to overcome common law revocability by notice. None is provided 
in the state arbitration statutes of like pattern as the United States Act. Indeed, it is difficult to imagine 
what positive remedy would be practicable to overcome such revocability. Quite clearly the general 
declaration of irrevocability as set out in Section 2 with respect to arbitration agreements qualifying 
thereunder is mandatory and self-executing against the party giving the notice. Otherwise, the 
provisions of Sectioas 3, 4, and 5 might be brought to naught by a notice of revocation. For illustra- 
tion of how a court of the United States might be called upon to accord self-executing effect to the 
general declaration of Section 2 to defeat revocation by notice, consult State ex rel. Fancher v. Everett, 
144 Wash. 592, 258 Pac. 486 (1927). 

In the original Act of 1925 the matters in this Section 1 of the 1947 Act were not given a section 
number; the 1925 Act began with these matters immediately following the enacting clause; there was 
no Section 1 to that Act; and the catch line above Section 1 of the 1947 Act did not appear in the 
original Act; there were, however, similar lines on the right margin of the Section. Concerning the 
significance of this detail, see supra note 1. 
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contained shall apply to contracts of employment of seamen, railroad employees, or any 
other class of workers engaged in foreign or interstate commerce. 


It is clear that Sections 2 and 1 »urport to determine what arbitration agreements 
qualify under the Act. Sectio.. 1 is necessary to the understanding of Section 2 
in this connection. These Sections indicate that the Act is based upon written 
arbitration agreements concerning controversies which develop out of one or more 
of the designated transactions within the admiralty and maritime jurisdiction of 
the Congress or out of contracts evidencing transactions within the regulatory 
powers of the Congress over interstate and foreign commerce. Unless an arbitration 
agreement covers a controversy arising out of one of these transactions, apparently 
the Act is not intended to apply. It has been so held with respect to provisions to 
arbitrate future controversies.'* If the agreement is a provision to settle by arbitra- 
tion a controversy thereafter arising, it must be found im a “maritime transaction” 
or im a contract evidencing a transaction involving “commerce” to qualify. If it is 
an agreement of submission of an existing controversy, it is not required to be so 
located. The source of the controversy is controlling in both cases. 

Accordingly, it is thought that the terms of the Act do not extend to arbitration 
agreements covering controversies arising out of other and different sources even 
though such controversies may be subject to the established jurisdiction of the 
courts of the United States either on the grounds of diversity of citizenship of the 


parties or as arising under a law of the United States."* 


** This statement is subject to the exception ruled in certain cases considered in the next topic of 
this article that Section 3 is not so restricted. Some of these cases, however, imply, at least, that the 
Act otherwise (Sections 4 and 5, in particular) is so restricted. The cases cited herewith are either 
contrary to the foregoing decisions on Section 3 and have not been reversed or overruled by the court 
of appeals of the circuit, or they did not involve Section 3. Tejas Development Co. v. McGough Bros., 
165 F.2d 276 (5th Cir. 1947); In re Cold Metal Process Co., 9 F. Supp. 992 (W. D. Pa. 1935) (§$4, 5); 
Watkins v. Hudson Coal Co., 54 F. Supp. 953 (M. D. Pa. 1944) (§4). See also, comment of Judge 
Learned Hand in Shanferoke Coal & Supply Corp. v. Westchester Supply Corp., 70 F.2d 297 (2d Cir. 
1934), quoted infra, note 39; Conley v. San Carlo Opera Co., 163 F.2d 310 (2d Cir. 1947); In re 
Wisconsin Cent. Ry. Co., 74 F. Supp. 85 (D. Minn. 1947). 

It seems clear that it is sufficient if the arbitration provision covers a controversy arising out of 
either a “maritime transaction” or “commerce”; that if derives from a “maritime transaction,” it is not 
necessary that such transaction also constitute “commerce.” The Aakre, 21 F. Supp. 540 (S. D. N. Y. 
1937). See also The Gerald Fagan, 49 F.2d 215 (2d Cir. 1931); J. V. Lane & Co., Inc. v. O'Donnell 
Transp. Co., 9 F. Supp. 39 (E. D. N. Y. 1934). 

The limitation of the Act to arbitration agreements covering controversies from the two designated 
sources attends not only provisions to arbitrate controversies arising in the future, but also agreements 
of submission of existing controversies. Section 2, after identifying future disputes provisions as those 
covering “a controversy thereafter arising out of such contract or transaction, or the refusal to perform 
the whole or any part thereof,” identifies a written agreement of submission of an existing controversy 
as covering a controversy “arising out of such contract, transaction, or refusal.” That state arbitration 
statutes of the same general pattern as the United States Act are not so restrictive as to the coverage of 
submissions of existing controversies, see STURGES, Op. cit. supra note 2, §140. 

‘SI the arbitration provision covers a controversy arising out of a contract evidencing a transaction 
involving interstate commerce (and not from a “maritime transaction” nor from a contract evidencing 
a transaction involving foreign commerce or general admiralty jurisdiction) it seems clear that the juris- 
diction of the federal court to grant the remedy of Section 4 or 5 will depend upon diversity of citizenship 
of the parties as well as the source of the controversy. Judge Learned Hand has given illustration 
of this as follows: “A citizen of New Jersey may enforce arbitration against a citizen of New York upon 
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It is not clear why the Act was so restricted. The legislative reports do not tell 
why.'* The Congress, finding it expedient and desirable to require the courts 
of the United States to repudiate common law revocability and non-enforceability 
of written arbitration agreements covering controversies arising out of “maritime 
transactions” and “commerce” should, it seems, have found it equally expedient and 
desirable to accomplish the same objectives with respect to like written arbitration 
agreements covering other and different controversies over which the courts of the 
United States take jurisdiction by reason of diversity of citizenship of the parties or 
otherwise. 

There has been some judicial suggestion that the Congress did not have consti- 
tutional power to do so. This view has been advanced in certain cases involving 
the Act wherein consideration was given to whether Section 3 is confined to arbitra- 
tion provisions in “maritime transactions” and in contracts evidencing “commerce,” 
or may be of more general coverage (we give consideration to this particular ques- 
tion in the next succeeding topic of this article). It seems to have been suggested in 
this connection that arbitration agreements covering controversies arising from the 
designated sources were fully within “the federal legislative domain,” whereas the 
conferring of “validity to arbitration agreements generally” might be outside the 
scope of “federal power.” At the same time it was further suggested, however, that 
the stay of trial of suits or proceedings as provided in Section 3 could be extended to 
all suits or proceedings in the courts of the United States, for Congress is not limited 
in regulating procedures in the federal courts by any limitations upon its powers 
to regulate “maritime transactions” or “commerce.” It should be emphasized, 
however, that the question of constitutional power to extend the provisions of all 
sections of the Act to arbitration agreements covering controversies in addition to 
those arising out of “maritime transactions” or “commerce” and over which the 
courts of the United States take jurisdiction only by diversity of citizenship or other- 


wise was not precisely in issue in these cases. But the point was put by Judge 
Goodrich in the third circuit as follows: 


The first section defines maritime transactions and commerce. Then the second 
section proceeds to lay down a rule of substantive law regarding the validity of an agree- 
ment for arbitration in case of any maritime transaction or a contract evidencing a trans- 
action involving commerce. Congress was here making a rule concerning subject matter 
within its own constitutional legislative authority. It was not seeking to confer validity 
to arbitration agreements generally, a matter outside the scope of federal powers. Instead, 
it picked out two important classes of transactions within the federal legislative domain 
and declared the effect of arbitration clauses in agreements concerned therewith. 





a contract of sale which requires him to ship the goods from Newark to Manhattan, but not upon one 
where they are to go from Manhattan to the Bronx. Conversely, a citizen of New York may not come 
to the District Court to enforce arbitration against another citizen of that state, though the goods must 
be shipped across a State line.” Krauss Bros. Lumber Co. v. Louis Bossert & Sons, Inc., 62 F.2d 1004, 
1006 (2d Cir. 1933). 

14 See infra note 16. 

*®© Donahue v. Susquehanna Collieries Co., 138 F.2d 3, 5 (3d Cir. 1943) (italics supplied). 
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Then in §3 the statute deals with the conduct of suits in federal courts; again a subject 
matter of congressional power. The language becomes general: “any suit or proceeding,” 
upon “any issue referable to arbitration under an agreement in writing for such arbitra- 
tion” are the words. Congress is not limited, in legislating as to law suits in federal courts, 
to those suits involving matters where the substantive rights of the parties may be con- 
trolled by federal legislation. 


Judge Parker, in the fourth circuit, ruling in accord with Judge Goodrich on the 
precise issue before them, advanced similar views on the question at hand and had 


reference, in so doing, to the legislative history of the Act. He said:'® 


As introduced into Congress section 2 of the act provided for the validity and enforceabil- 
ity of arbitration agreements “in any contract or maritime transaction or transaction involv- 


** Agostini Bros. Building Corp. v. United States, 142 F.2d 854, 856 (4th Cir. 1944) (italics sup- 
plied). 

We have taken liberties with Judge Parker’s last quoted sentence by inserting [arbitration] as 
indicated. It is believed that he meant “arbitration” contracts generally, because it is clear that the 
Act concerns the “validity” of such contracts only. With this amendment his text is conformed 
to that we have quoted from Judge Goodrich. 

It may be helpful to supplement Judge Parker’s statement of the legislative history of the Act with 
the following detail. 

The original bill (HR 646), as recommended by the Committee on the Judiciary of the House of 
Representatives, read (disregarding italics and matter in [ ]) as follows in its first two sections: 

“Be it enacted, etc., That ‘maritime transaction,’ as herein defined, means charter parties, bills of 
lading of water carriers, agreements relating to wharfage, supplies furnished vessels or repairs to vessels, 
collisions, or any other matters in foreign or interstate commerce which, if the subject of controversy, 
would be embraced within admiralty jurisdiction; ‘commerce,’ as herein defined, means commerce 
among the several States or with foreign nations, or in any Territory of the United States or in the 
District of Columbia, or between any such Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of Columbia and any State or Territory or foreign 
nation, but rothing herein contained shall apply to contracts of employment of seamen, railroad employ- 
ees, or any other class of workers engaged in foreign or interstate commerce. 

“Sec. 2, That a written provision in any contract or maritime transaction or [‘a contract evidencing 
a’] transaction involving commerce to settle by arbitration a controversy thereafter arising between 
the parties out of such contract or transaction, or the refusal to perform the whole or any part thereof, or 
an agreement in writing to submit to arbitration an existing controversy arising out of such a contract, 
transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at 
law or in equity for the revocation of any contract.” 

The House Committee, in reporting the bill favorably, commented upon it in part as follows: 

“The purpose of this bill is to make valid and enforceable agreements for arbitration contained in 
contracts involving interstate commerce or within the jurisdiction of admiralty, or which may be the 
subject of litigation in the Federal courts. \t was drafted by a committee of the American Bar Associa- 
tion and is sponsored by that association and by a large number of trade bodies whose representatives 
appeared before the committee on the hearing. There was no opposition to the bill before the committee 
[Italics supplied]. 

“The matter is properly the subject of Federal action. Whether an agreement for arbitration shall 
be enforced or not is a question of procedure to be determined by the law court in which the proceeding 
is brought and not ene of substantive law to be determined by the law of the forum in which the 
contract is made. Before such contracts could be enforced in the Federal courts, therefore, this law 
is essential. The bill declares that such agreements shall be recognized and enforced by the courts of 
the United States. The remedy is founded also upon the Federal control over interstate commerce and 
over admiralty. The control over interstate commerce reaches not only the actual physical interstate 
shipment of goods but also contracts relating to interstate commerce... .” H.R. No. 96. 

Before the bill was reported favorably by the Senate Committee on the Judiciary the words tn 
Sections 1 and 2 as italicized above were deleted and the words in [ ] were added. Sen. Rep. No. 
536. 

There is no explanation in the Report why these changes were made. 

More of the Report is set forth, infra, p. 603. 
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ing commerce.” The Senate Committee struck the word “contract” from the section and 
rewrote the language in its present form, so as to cover only maritime transactions and 
transactions involving interstate and foreign commerce. Senate Report No. 536, 68th 
Congress, Zip Mfg. Co. v. Pep Mfg. Co., D. C. 44 F.2d 184. This was evidently done be- 
cause it was realized that Congress had no power to legislate with respect to the validity 
of arbitration? ] contracts generally but only as to the validity of those which related to 
matters subject to its control. 

Judge Parker appears, however, to have amended his foregoing views in the sub- 
sequent case of International Union United Furniture Workers v. Colonial Hard- 
wood Flooring Co.'" In this later case he recognized that the remedies provided 
in Sections 4 and 5 of the Act are fully within the plenary jurisdiction of the Con- 
gress to regulate procedure in the federal courts as is the remedy provided in Section 
3. Reviewing the legislative history of the Act he noted once more the elimination 
of “any contract” from Section 2 but further observed that Sections 3, 4, and suc- 
ceeding sections providing, as he called it, for “compulsory arbitration under court 
direction,” remained unchanged. Since these provisions deal with “procedure in 
the courts” it was his view that the Congress had “plenary jurisdiction.” It seems 
clear that Section 2, in declaring that qualifying arbitration agreements “shall be 
valid, irrevocable and enforceable” constitutes a mandate to the courts of the United 
States to make such agreements so, and to accord the parties the remedies of Sections 
3, 4, and 5 to accomplish those ends. It does not purport to deal with the “validity 
of contracts [or arbitration contracts] generally”; it is a directive only to the courts 
of the United States and designates what remedies (Sections 3, 4, and 5) those 
courts shall accord the qualifying agreements. 

In line with Judge Parker’s last cited views, it is doubted that any constitutional 
limitation required the Congress to restrict the Act with its mandate to the federal 
courts to written arbitration agreements covering controversies having their source 
in “maritime transactions” or “commerce” as it appears to have done. It is believed 
that the Act could have been extended as well to arbitration agreements covering 
other and different controversies which otherwise may be litigated in the courts 
of the United States under their established jurisdiction such as in cases of diversity 
of citizenship of the parties or otherwise. 

This conclusion is based upon the identification by the courts of the United 
States of issues of revocability and enforceability of arbitration agreements as matters 
of remedy or procedure which as respects the federal courts, are within the plenary 
power of the Congress. We also note the want of substance of traditional common 
law revocability and non-enforceability of arbitration agreements and the nature of 
the legislative reform in arbitration statutes like the United States Act. 

We present these considerations first, without reference to the decision of the 
Supreme Court in Erie R. Co. v. Tompkins,* and then taking into account the 
ruling in that case and such subsequent cases as seem pertinent. 


17168 F.2d 33 (4th Cir. 1948). 7® 304 U. S. 64 (1938). 
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In a variety of cases decided before Erie R. Co. v. Tompkins and before the 
United States Act became effective the issue of revocability of arbitration provisions 
was held by the courts of the United States to be a matter of “remedy” or “pro- 
cedure” (not “of right”) to be determined by them exclusively according to the law 
of the forum.!® The issue was identified and determined as a question of “general 
law; «e., one wherein the courts of the United States are not bound to follow or 
conform to the decisions of the state jurisdiction in which they may happen to sit.”*° 

On the same basis the federal courts, prior to the United States Act, refused to 
honor a state or foreign arbitration statute, that, otherwise, might be applicable to 
render the arbitration agreement irrevocable. Revocability again was ruled by the 
federal courts in accord with traditional common law. One of the first of these de- 
cisions, Atlantic Fruit Co. v. Red Cross Line,” involved a libel in admiralty upon a 


charter party. The charterers sued the owners of the vessel to recover alleged 


overpayments of charter hire. In refusing to stay the proceedings in accord with 
the New York Arbitration Law, Circuit Judge Mack observed as follows: “Arbitra- 
tion statutes or judicial recognition of the enforceability of such provisions do not 
confer a substantive right, but a remedy for the enforcement of the right which is 
created by the agreement of the parties."*" And “it ts not within the power of the 


'* These rulings were made in cases involving revocability by action. They related to provisions 
in written contracts to arbitrate controversies that might arise between the parties in the future. By 
pertinent foreign, or state, law deemed applicable to the provision it was irrevocable by action. The 
provisions were held revocable by action by the federal court. 

In the following cases so ruling the jurisdiction of the federal court was invoked by libel in ad- 
miralty: United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. 1006 (S. D. 
N. Y. 1915); Fhe Eros, 241 Fed. 186 (E. D. N. Y. 1916), aff'd, 251 Fed. 45 (2d Cir. 1918); Tatsuuma 
Kisen Kabushiki Kaisha v. Prescott, 4 F.2d 670 (9th Cir. 1925). See also, Aktieselskabet Korn-og- 
Foderstof Kompagniet v. Rederiakticbolaget Atlanten 250 Fed. 935 (2d Cir. 1918). 

Accord, in non-admiralty cases: Mitchell vy. Daugherty, 90 Fed. 639 (3d Cir. 1898); Jefferson Fire 
Ins. Co. v. Bierce & Sage, 183 Fed. 588 (C C, E. D. Mich. 1910); Haskell vy. M’'Clintic-Marshall Co., 
289 Fed. 405 (9th Cir. 1923). 

*" The quotation is from United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., supra 
note 19, at IOI. 

*1 276 Fed. 319 (S. D. N. Y. 1921). See also, The Eros, 241 Fed. 186 (E. D. N. Y. 1916), aff'd, 251 
Fed. 45 (2d Cir. 1918). Accord, in non-admiralty cases, the United States Act not being applicable: 
Voutrey v. General Baking Co., 39 F. Supp. 974 (E. D. Pa. 1941); Karno-Smith Co. v. School Dist. 
of Scranton, 44 F. Supp. 860 (M.D. Pa. 1942); California Prune & Apricot Growers’ Ass'n v. Catz 
American Co., 60 F.2d 788 (gth Cir. 1932) reported, infra, p. 623. Compare Pacific Indemnity Co. v. 
Ins. Co. of No. America, 25 F.2d 930 (9th Cir. 1928) in which stay of trial was granted pursuant to the 
California arbitration statute. No reference was made to the United States Act, nor was the matter 
now under consideration discussed. 

#2 376 Fed. at 323 (italics supplied). The decision was affirmed on appeal with an opinion of like 
tenor, § F.2d 218 (2d Cir. 1924). In the interim, the Supreme Court had held that the arbitration 
agreement involved in the case was enforceable by application for a general order to proceed under 
the New York Arbitration Law in the New York Supreme Court, notwithstanding the controversy 
arose out of a charter party and was therefore a cause arising within the “admiralty and maritime 
jurisdiction” of the courts of the United States. Red Cross Line v. Atlantic Fruit Co., 264 U. S. 1090 
(1924). Id. at 123, 124. Said Justice Brandeis for the Supreme Court: “By reason of the saving clause 
{United States Judicial Code, §256, 28 U. S. C. A. §371] state courts have jurisdiction in personam, 
concurrent with the admiralty courts, of all causes of action maritime in their nature arising under 
charter parties... . A State may not provide a remedy im rem for any cause of action within the 
admiralty jurisdiction. . .. But otherwise, the State, having concurrent jurisdiction, is free to adopt 
such remedies, and to attach to them such incidents, as it sees fit. New York, therefore, had the 
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state to regulate the procedure and practice of a federal court of admiralty.”** 

In 1931, the Supreme Court likewise identified the United States Act as a matter 
of “remedy” in Marine Transit Corp. v. Dreyfus** in which it was confronted 
with a challenge of the constitutionality of the United States Act. The point was 
advanced in admiralty proceedings that if the enforcement provisions of the Act 
(order to proceed with arbitration) were applied in admiralty, the Act would be in- 
compatible with the judicial power of the United States as extended to cases of 
admiralty and maritime jurisdiction by Article III of the Constitution. This ob- 
jection to the Act was denied by the Supreme Court on the ground that the Act 
was well conceived within the general power of the Congress “to provide remedies 
in matters falling within the admiralty jurisdiction of the federal courts, and to 
regulate their procedure.”** The views of the Court in this case as to the identifica- 
tion of the issue as one of “remedy” and those of the Court as advanced in Red 
Cross Line v. Atlantic Fruit Company*® were reiterated by Chief Justice Hughes as 
follows :** 


It was because the question was one of remedy only, that this Court decided that a State, 
by virtue of the clause saving to suitors “the right of a common law remedy,” [Judicial 
Code, §24(3); U. S. C., Title 28, §41(3)] had the power “to confer upon its courts the 
authority to compel parties within its jurisdictions to specifically perform an agreement for 
arbitration, which is valid by the general maritime law, as well as by the law of the 
State” and is contained in a maritime contract made within the State and there to be 
performed. Red Cross Line v. Atlantic Fruit Co., supra, at 124. The general power of 
the Congress to provide remedies in matters falling within the admiralty jurisdiction of 
the federal courts, and to regulate their procedure, is indisputable. The petitioner con- 
tends that the Congress could not confer upon the courts of admiralty the authority 
to grant specific performance. But it is well settled that the Congress, in providing 
appropriate means to enforce obligations cognizable in admiralty, may draw upon other 





power to confer upon its courts the authority to compel parties within its jurisdiction to specifically 
perform an agreement for arbitration, which is valid by the general maritime law, as well as by the 
law of the State, which is contained in a contract made in New York and which, by its terms, is to be 
performed there. 

... The Arbitration Law deals merely with the remedy in the state courts in respect of obligations 
voluntarily and lawfully incurred. It does not attempt either to modify the substantive maritime law 
or to deal with the remedy in courts of admiralty.” Id. at 123, 124 (italics supplied). 

29276 Fed. at 323 (italics supplied). Only one federal case has been discovered in which this 
general issue was not disposed of by the same identification of the given state arbitration statute. Refer- 
ence is made to Lappe v. Wilcox, 14 F.2d 861 (N. D. N. Y. 1926). In that case, in an action brought 
by a Pennsylvania resident against a New York resident in the District Court for the Northern District 
of New York with diversity of citizenship as the ground of jurisdiction of the court, application for 
stay of trial based upon the New York Arbitration Law was denied. Notwithstanding the position taken 
in the earlier decisions in the second circuit (supra notes 21, 22) and by the Supreme Court (supra note 
22) identifying the New York Arbitration Law as dealing “merely with the remedy in the state 
courts,” the decision was put upon two differently stated grounds as follows: (1) The New York Law 
could not deprive non-residents of the state, who otherwise could do so, of the right to invoke the 
jurisdiction of the federal court. (2) The terms of the New York Arbitration Law indicated that it 
was not intended that it should be enforced by any other courts than those of the state of New York. 

24584 U. S. 263 (1932). 

*5 Id. at 278 (italics supplied). 

26 564 U. S. 109 (1924), supra note 22. 

27Marine Transit Corp. v. Dreyfus, 284 U. S. 263, 277-278, 279 (1932) (italics supplied). 
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systems... . Similarly, there can be no question of the power of Congress to authorize 
specific performance when that is an appropriate remedy in a matter within the admiralty 
jurisdiction. ... 

In this instance a remedy is provided to fit the engagement. The Congress has 
authorized the court to direct the parties to proceed to arbitration in accordance with a 
valid stipulation of a maritime contract, and to enter a decree upon the award found to 
be regular and within the terms of the agreement. We think that the objection on consti- 
tutional grounds is without merit. 


It also has been held under the United States Act that stay of trial shall be 
granted a defendant under Section 3 (the arbitration provision qualifying under 
the Act) although the action was originally brought in a state court (where the 
arbitration provision was revocable by local law) but was removed by the defendant 
to a federal court. The Court of Appeals for the Fifth Circuit in Parry v. Bache*® 
so ruled in 1942, stating “that the invoked statute being remedial, controls the pro- 
cedure in the federal court; and that the view the state court might take of the 
arbitration agreement is wholly immaterial.” 

Such has been the identification at common law of issues of revocability and 
enforceability of arbitration agreements by the courts of the United States. They 
have been held to be matters of “remedy” and “procedure” to be determined ex- 
clusively according to the law of the forum. The same identification has been 
accorded state arbitration statutes and the United States Act making arbitration 
agreements qualifying thereunder, respectively, irrevocable and enforceable. These 


statutes have been held to involve matters of remedy and procedure in the respec- 
tive courts only. The remedies of the state statute have been denied effect as such 
in the federal courts. The same identification was used by the Supreme Court in 
sustaining the United States Act when its constitutionality was challenged for its 


extension into admiralty and maritime jurisdiction. 

The want of substance of common law revocability and nonenforceability of 
arbitration agreements and the expediency of legislative reform by arbitration statutes 
like the United States Act have been well summarized by Judge Cardozo in the 
decision sustaining the constitutionality of the New York Arbitration Law. He 
emphasized that common law revocability and common law non-enforceability of 
arbitration agreements, in so far as they have been adjudicated in the American 
jurisdictions, are judge-made law. As the courts so made these rules of procedure 
before them, so might they undo them and accord irrevocability and other enforce- 

** 125 F.2d 493, 495 (5th Cir. 1942) (italics supplied). The arbitration provision was contained 
in a contract declared by the court clearly to be one “evidencing a transaction involving commerce.” 
See also, Gatliff Coal Co. v. Cox, 142 F.2d 876 (6th Cir. 1944), in which the Court of Appeals for 
the Sixth Circuit, although it saw fit to take note of the revocability of the arbitration provision under 
the law of the state of Kentucky from which the case had been removed to the federal court, declared: 
“An agreement that all differences arising under a contract shall be submitted to arbitration relates to the 
law of remedies and the law that governs remedies is the law of the forum. Such a contract, whatever 


form it may assume, affects in its operation the remedy alone.” Id. at 881 (italics supplied). See also, 
Pioneer Trust & Sav. Bank v. Screw Machine Products Co., 73 F. Supp. 578 (E. D. Wis. 1947). 
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ment. Some state courts have done so with respect to revocability.°” And as the 
state courts can undo common law revocability and non-enforceability, and state 
legislatures can require them to do so, without infringing constitutional limitations, 
it seems clear that the courts of the United States can do likewise, or, in any event, 
that the Congress can require them to do so with respect to arbitration agreements 


covering any controversies which otherwise might be litigated in those courts under 


their established jurisdiction. Judge Cardozo set out the views of the New York 
Court of Appeals to which we refer as follows:*° 


We think there is no departure from constitutional restrictions in this legislative declara- 
tion of the public policy of the state. The ancient rule, with its exceptions and refinements, 
was criticized by many judges as anomalous and unjust. (D. & H.C. Co. v. Pa. Coal Co., 
supra at p. 258; Fudickar v. Guardian Mutual Life Ins. Co., 62 N. Y. 392, 399, U. S. 
Alphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 Fed. Rep. 1006, and cases 
there cited.) It was followed with frequent protest, in deference to early precedents. 
Its hold even upon the common law was hesitating and feeble. We are now asked to 
declare it so imbedded in the very foundations of our jurisprudence and the structure of 
our courts that nothing less than an amendment of the Constitution is competent to 
change it. We will not go so far. The judges might have changed the rule themselves 
if they had abandoned some early precedents, as at times they seemed inclined to do... . 
No one would have suspected that in so doing they were undermining a jurisdiction 
which the Constitution had charged them with a duty to preserve. Not different is the 
effect of like changes when wrought by legislation. 


It remains to take account of Erie R. Co. v. Tompkins. Of course it had not 
been decided when the United States Act was originally enacted. It was not, there- 
fore, a deterrent at that time to the extension of the Act to arbitration agreements 
covering controversies arising from sources outside “maritime transactions” or “com- 
merce” but which otherwise might be litigated in the federal courts under their 
established jurisdiction. We are unable to find anything in the Erie case, or its 
successors, upon which to base a conclusion that the Congress does not have consti- 
tutional power so to extend the Act. We have observed above that prior to the de- 
cision in the Erte case the Supreme Court, in Marine Transit Corp. v. Dreyfus, saw 
fit to reiterate its identification of the New York Arbitration Law as involving a 
matter of “remedy only” for the New York courts and sustained the application of 
the United States Act with its remedy of specific performance in admiralty as being 
within the “general power of the Congress to provide remedies in matters falling 
within the admiralty jurisdiction of the federal courts, and to regulate their pro- 
cedure.” We believe that this identification is still useful and that it may be relied 
upon to support the extension of the coverage of the United States Act as we sug- 
gest. 


2° See supra note 5. 

*° Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 N. E. 288, 292 (1921) (italics supplied). 
See also Judge Frank’s review of the background of common law revocability and non-enforceability as 
set forth in Kulukundis Shipping Co. v. Amtorg Trading Co., supra note 3. Compare, Judge Hough 
in Atlantic Fruit Co. v. Red Cross Line, 5 F.2d 218 (2d Cir. 1924). 
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We are taught, and have easily followed the teaching of Justice Frankfurter in 
cases like Guaranty Trust Co. v. York,*' that matters of “remedy” or “procedure” 
and matters of “substance” define no “Great Divide cutting the whole domain of 
law” and that they (such names and categories) may be put aside in connection 
with the application of the Erie decision as “abstractions” until at least a specific 
issue is measured against the purpose of that decision. We also learn from the 
York case that “the nub of the policy that underlies Erie R. Co. v. Tompkins is that 
for the same transaction the accident of a suit by a non-resident litigant in a federal 
court instead of in a State court a block away should not lead to a substantially 
different result”; that “the intent of that decision was to insure that, in all cases 
where a federal court is exercising jurisdiction solely because of the diversity of cit- 
izenship of the parties, the outcome of the litigation in the federal court should 
be substantially the same, so far as legal rules determine the outcome of a litigation, 
as it would be tf tried in a State court.” And so whether a state statute of limitation 
is a matter of “substance” or “procedure” is to be judged only “in the aspect that 
alone is relevant to our problem, namely, does it significantly affect the result of a 
litigation for a federal court to disregard a law of a State that would be controlling 
in an action upon the same claim by the same parties in a State court?” 

This requirement that the federal court in a diversity case shall duplicate the 
state court so that the outcome of the litigation in the federal court shall be sub- 
stantially the same, so far as legal rules determine the outcome of a litigation, is 
quite remote from the issues of revocability and enforceability of arbitration agree- 
ments. Those issues are sufficiently unique and constant to give considerably con- 
crete content to distinctions between matters of “remedy” and “substance” even 
though, otherwise, those terms in first instances may assume the role of abstractions. 
If irrevocability and enforceability of the arbitration agreement is determined there 
will be no litigation in any court and there will be no question of assuring that the 
outcome of litigation in the federal court will be substantially the same, as far as 
legal rules determine the outcome, as if it were in the state court. Instead the 
controversy will be heard and determined by the arbitral board without necessity of 


following “the law” unless the parties so agree. In other words, the controversy will 
be heard and determined by the arbitrators serving neither as a federal or state court 
and free to disregard generally the law of the state which might control litigations 
as matters of “procedure” in any context or which might determine “substance” in 
any context. Otherwise stated, “the nub of the policy that underlies Erie R. Co. v. 
Tompkins” to conform “the law” of the federal court to that of the state court to the 
extent that the “outcome of the litigation in the federal court should be substantially 
the same, so far as legal rules determine the outcome of litigation, as it would be 4f 
tried in a state court” seems not at all applicable to the determination of issues of 
revocability and enforceability of arbitration agreements.** 


81 326 U. S. 99, 109 (1925) (italics supplied). 
* A fit instance of the applicability of the intent of the Erie decision in connection with an arbitra- 
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Of course, if, in the state court, the arbitration agreement would be revocable 
and non-enforceable according to common law tradition, the controversy might be 
litigated there in lieu of arbitration, while, if the United States Act were extended 
in its coverage of arbitration agreements as we suggest, it could not be litigated in 
the federal court unless the parties waived or abandoned their arbitration agreement. 
In such case the federal court would not be able to duplicate “State law or State 
policy” with respect to the arbitration agreement, nor to hear and decide the contro- 
versy covered by the agreement in conforrnity with the requirements of the Erie 
case, or otherwise. But we do not understand that the Erie case restricts the power 
of the Congress so to restrain the power of the federal court to hear and decide such 
controversies. 

Such extension of the Act would constitute a determination by the Congress 
of its control over the law-making function—jurisdiction to hear and decide—of 
the federal courts. That jurisdiction would be limited by the extension of the Act. 
We find nothing in the Erie R. Co. case, or elsewhere, that purports to voice consti- 
tutional restraint upon the Congress to establish such limitation upon the federal 
courts in diversity cases or otherwise. And in this connection we are inclined to 
emphasize that the remedies of stay of trial (§3), order to proceed (§4), and court 
appointment of arbitrators (§5) are a team of remedies, each auxiliary to the other, 
designed to accord complete remedy under the arbitration agreement; their dis- 
tinctions are formal, not substantial, when measured by the declared objective of the 
Act (§2).°% It should be conceded that there will be preliminary proceedings— 
motions—to invoke the remedies of these sections. Issues may then arise as to the 
making of the arbitration agreement, its coverage of the given controversy, the free- 
dom from default under that agreement of the moving party, default thereunder 
of the defending party, and other “equitable considerations.” The court will then 
be called upon to hear and determine such issues in order to determine the validity 
of the claim to the remedy of the given section. Regarding, as we do, the remedy 
sought as being matter of “remedy only” for the purpose at hand, so do we consider 
these preliminary proceedings and the hearing and determination of the validity of 
the claim to the remedy as ancillary to it and as being also matter of “remedy 





tion and award will appear as follows. The arbitration was had and award rendered under state 
law. The arbitration provision did not qualify under the United States Act. The award is challenged 
in common law proceedings in a federal court, either by defending against its enforcement or by plenary 
suit to vacate it. Clearly state causes to defeat the award should rule the determination of the validity 
of the award. See Tejas Development Co. v. McGough Bros., 165 F.2d 276 (5th Cir. 1947). 

°° We are not unmindful of the broad language in Angel v. Bullington, 330 U. S. 183 (1947). The 
words are: “The essence of diversity jurisdiction is that a federal court enforces State law and State 
policy”; that “diversity of jurisdiction must follow State law and policy” (italics supplied). These 
are the words of Justice Frankfurter, who, again, as in Guaranty Trust Co. v. York, supra, was dealing 
with the applicability of the “nub of the policy that underlies Erie R. Co. v. Tompkins” which he set 
out in the York case as quoted above. We do not read the foregoing language of the Justice as intending 
more than to be disciplinary of the federal courts in their hearing and deciding litigation in diversity 
cases. We do not read it as intending to indicate constitutional restriction upon the power of the 
Congress to require the federal courts to deny hearing and judgment by those courts in diversity cases 
in honor of a pertinent arbitration agreement between the parties. 
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only.” In short, we believe that the rationale and ruling of the Supreme Court in 
Marine Transit Corp. v. Dreyfus, may well be relied upon to support the extension 
of the Act as we suggest.*# 

Relying upon the foregoing considerations, we conclude that, at the time the Act 
was originally enacted (1925), there was no controlling constitutional limitation upon 
the Congress requiring the Act to be restricted to arbitration agreements concerning 
controversies arising out of a “maritime transaction” or out of a contract evidencing 
a transaction involving “commerce.” Probably, however, apprehension over the 
power of Congress in this connection deterred the extension of its coverage. It 
could, and should, we believe, have been extended to embrace arbitration agreements 
covering any other and different controversies over which the courts of the United 
States otherwise have jurisdiction by the laws of the United States to hear and decide, 
whether diversity cases or otherwise. We submit that the Erie case does not voice 
constitutional or other restraint upon the Congress to make such extension of the 
Act. 

It should be noted that the courts of the United States are not, of course, re- 
sponsible for the limited coverage of the Act. Indeed, they may be expected to ad- 
minister the Act as it was written by the Congress. 

On the other hand, it seems clear that the federal courts are challenged anew to 
determine whether or not they will adhere to ancient “judicial hostility to arbitra- 
tion” as to arbitration agreements covering controversies outside the Act which 
may be brought before them in due course of their jurisdiction. Except with 
respect to the exclusion of certain contracts of employment as set out at the end of 
Section 1 (which is considered in a separate topic below), it is difficult indeed to 
find in the making of the Act any positive purpose to relegate arbitration agree- 
ments outside the Act to traditional revocability and non-enforceability. At the most, 
it seems, such agreements constitute mere omissions without any implication of 
positive approval of ancient revocability and non-enforceability. The Act clearly 
indicated, to the extent of its coverage, a “new orientation,” by denying traditional 
judge-made rules of revocability and non-enforceability of arbitration agreements, 
and it is difficult to imagine, in the light of the very existence of the Act, how arbi- 


tration agreements though outside the Act, may be gauged as against “public policy” 
just because they are not covered by the Act. The difficulty will be especially great 


**It may be noted in this connection that, although the question of constitutional power was not in 
issue (nor was the Erte case referred to), substantial judicial opinion has been voiced that all of the 
present sections of the Act providing for enforcement of arbitration provisions may be extended to 
arbitration provisions in written contracts outside “maritime transactions” and “commerce.” This 
opinion can be accumulated to cover Sections 3, 4, 5, and 8 of the Act as indicated herewith. It 
was voiced after the Erie decision except as otherwise indicated. Judge Goodrich in Donahue v. Sus- 
quehanna Collieries Co., infra (§3); Judge Parker in Agostini Bros. Bldg. Corp. v. United States, infra 
($3), and in International Union United Furniture Workers v. Colonial Hardwood Flooring Co., infra 
(§§3 and 4); Judge Manton in The Gerald A. Fagan, mfra note 41 (§§4 and 8; before the Erie case). 
While we doubt, as set forth later, the validity of this opinion, as a matter of interpreting the Act, we 
note here that no dynamic constitutional restriction upon the power of the Congress so to extend the 
Act occurred to the judges to cause them to deter or qualify their opinion. 
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with respect to arbitration agreements which might constitutionally have been brought 
under the Act when they come into a federal court from a jurisdiction having an 
arbitration statute of similar pattern to the United States Act, whereby, as respects the 
agreement, the traditional rules of revocability and non-enforceability would be 
nullified or when the disputed claim covered by the agreement is a cause arising 
under a law of the United States.** 

Of course the “nub of the policy” of the Erie case returns for consideration in this 
connection in diversity cases. Grant that irrevocability and other enforceability be 
accorded the given arbitration agreement by state law, must the federal court, other- 
wise having jurisdiction to hear and decide the controversy, as a diversity case, 
accord the same consequences to the agreement as would the state court in order to 
meet the policy of the Erie case? Grant, on the other hand, that common law rev- 
ocability and non-enforceability would be accorded by the state court, must the 
federal court, it being a diversity case, follow suit to meet the requirements of the 
Erte case? 

We have been unable, as was Judge Cardozo in Berkovitz v. Arbib and Houl- 
berg, and as was Judge Frank in Kulukundis Shipping Co. v. Amtorg Trading 


Co., to find any substance for common law revocability and non-enforceability. 


They thwart the agreement of the parties for no substantial reason. We doubt that 
the policy intended by the Erie case is expected to control the determination of 
the issue whether a hearing and trial in the federal court shall be had or whether 
arbitration shall be had in lieu thereof. We concede, however, that it is somewhat 
easier, perhaps, to find, notwithstanding the policy of the Erie case, no constitutional 
limitation of the power of the Congress to extend the coverage of the Act, as we 
have suggested, than to find the freedom of the federal court in a diversity case to 
determine whether or not to hear and decide a controversy when it is confronted 
with the parties’ arbitration agreement outside the Act. 

Of course, it remains to concede that it may well be deemed beyond the com- 
petence and call-of-duty of the federal courts to accord the motion remedies of the 
Act to arbitration agreements which do not qualify thereunder. The party in Zip 
Mfg. Co. v. Pep Mfg. Co. moved for stay under Section 3; it was denied because 
the court found that the Act did not apply to the arbitration agreement since it was 
not in a “maritime transaction” nor in a contract involving “commerce.” It may be 
admitted that the court was not called upon to decide more in view of the party's 
invocation of the statutory remedy. But if the stay had been sought by answer as at 
common law in reliance on the arbitration agreement, or if the more formal specific 
performance were sought in plenary suit, or if court appointment of arbitrators 
were sought in aid of the enforcement of the agreement, it is not clear how these 
enforcements could plausibly be denied by any reliance placed upon the ancient tra- 


*® As to how this problem may present itself to the courts of the United States, see Zip Mfg. Co. v. 
Pep Mfg. Co., 44 F.2d 184 (D. Del. 1930), (overruled on grounds to be considered in the next topic, see 
infra note 36), and Voutrey v. General Baking Co., 39 F. Supp. 974 (E. D. Pa. 1941). Compare, Judge 
Hough in Atlantic Fruit Co. v. Red Cross Line, 5 F.2d 218 (2d Cir. 1924). 
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dition that arbitration agreements are against “public policy” as attempts to oust the 
courts of their jurisdiction. 
Ill 
WuetHer Or Nort Secrion 3 Is Limitrep To ARBITRATION AGREEMENTS COVERING 


ConTROVERSIES ARISING OuT OF “MARITIME TRANSACTIONS” Or ConTRACTs 
EvipENcING A TRANSACTION IN “COMMERCE” 


Section 3, with its catch line, reads as follows: 


STAY OF PROCEEDINGS WHERE ISSUE THEREIN REFERABLE 
TO ARBITRATION 


§3. If any suit or proceeding be brought in any of the courts of the United States 
upon any issue referable to arbitration under an agreement in writing for such arbitration, 
the court in which such suit is pending, upon being satisfied that the issue involved in 
such suit or proceeding is referable to arbitration under such an agreement, shall on 
application of one of the parties stay the trial of the action until such arbitration has been 
had in accordance with the terms of the agreement, providing the applicant for the stay 
is not in default in proceeding with such arbitration. 


As previously indicated, there has been some diversity of view on the question 
whether the remedy of stay of trial provided in Section 3 is limited to arbitration 
agreements covering controversies arising out of “maritime transactions” or contracts 
involving “commerce,” or extends to arbitration agreements covering controversies 
arising out of other and different “transactions” or contracts, which may become 
the subject of action in the federal courts. Judicial consideration of this question 
thus far has related to written arbitration provisions to settle by arbitration con- 
troversies arising in the future from the contract in which the provision was con- 
tained—not as to agreements of submission of existing controversies. More precisely 
stated, perhaps, the diversity to be reviewed relates to whether or not the scope 
of Section 3 is limited to arbitration provisions qualifying under Section 2. 

The Court of Appeals for the Third Circuit was the first court of appeals to 
decide this question. It ruled in Donahue v. Susquehanna Collieries Co3® that 
Section 3 is not so limited. Part of Judge Goodrich’s opinion for the court has been 
quoted above in the last preceding topic. Notwithstanding some repetition, his 


opinion on this point will be set forth here in full :*7 


The second question is whether §3 of the Act, which provides for a stay of proceedings 
in a lawsuit until arbitration proceedings have been had, is limited to the contracts and 
transactions described in §2. This is the question on which the parties have expended 
the bulk of their ammunition. .. . 


The title of the Act suggests, though of course it does not compel, the conclusion that 
the provisions of the statute are applicable to three kinds of things: (1) Contracts, (2) 


°° 138 F.ad 3 (3d Cir. 1943), reversing on this point the decision of the district court, 49 F. Supp. 
843 (M. D. Pa. 1943); also overruling Zip Mfg. Co. v. Pep Mfg. Co., 44 F.2d 184 (D. Del. 1930). 
*7 138 F.2d at 4-6 (italics supplied). 
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maritime transactions and (3) commerce, interstate and foreign. The first section defines 
maritime transactions and commerce. Then the second section proceeds to lay down 
a rule of substantive law regarding the validity of an agreement for arbitration in case 
of any maritime transaction or a contract evidencing a transaction involving commerce. 
Congress was here making a rule concerning subject matter within its own constitutional 
legislative authority. It was not seeking to confer validity to arbitration agreements gen- 
erally, a matter outside the scope of federal powers. Instead it picked out two important 
classes of transactions within the federal legislative domain and declared the effect of 
arbitration clauses in agreements concerned therewith. 

Then in §3 the statute deals with the conduct of suits in federal courts, again a sub- 
ject matter of congressional power. The language becomes general: “any suit or proceed- 
ing,” upon “any issue referable to arbitration under an agreement in writing for such 
arbitration” are the words. Congress is not limited, in legislating as to law suits in 
federal courts, to those suits involving matters where the substantive rights of the parties 
may be controlled by federal legislation. The generality of the language used in the 
statute does not suggest any self-imposed limitation. Nor do we think that the “con- 
gressional approval of arbitration,” should be so limited by implication, by a grudging 
type of construction carried down from the days of judicial hostility to all arbitration 
agreements. We think it clear that the provisions of §3 are not to be limited to the 
Specific instances dealt with in §2. 


The Court of Appeals for the Fourth Circuit likewise ruled in Agostini Bros. 
Bldg. Corp. v. United States** that Section 3 is not limited to arbitration agreements 
in transactions or contracts designated in Section 2. Judge Parker’s opinion on this 
point is of the same general tenor as that of Judge Goodrich in the Donahue case, 
as follows :*° 


®8 142 F.2d 854 (4th Cir. 1944). 

8° Id. at 855-856 (italics supplied). Both Judge Goodrich and Judge Parker cited an avowed 
dictum by Judge Learned Hand in Shanferoke Coal & Supply Corp. v. Westchester Service Corp., 70 
F.2d 297 (2d Cir. 1934) as tending to support their views. Judge Hand had commented in that case 
that “ section 2 defines those contracts which it makes ‘valid, irrevocable and enforceable,’ and no doubt 
such alone are within section 4. Krauss Bros. Lumber Co. vy. Louis Bossert & Sons, 62 F.2d 1004 
(CCA 2). But it does not follow that section 3 is so circumscribed; the language is: ‘If any suit... 
be brought . . . upon any issue referable to arbitration under an agreement . . . for such arbitration.’ 
‘Such arbitration’ may very well refer back to ‘any issue referable to: arbitration’ and not to section 2. 
The change in language from section 5 of the New York Arbitration Act, from which, in general, 
section 3 of the federal act was copied, was plainly deliberate. In the New York act the clause had 
read, ‘under a contract . . . described in section two’ and section 2 of that act was the analogue of 
section 2 of the federal act (g USCA §2). ‘Such arbitration’ was very awkward as an equivalent for all 
that is comprised in section 2 of the federal act, and suggests a broader intent. It is not necessary, 
however, to decide the point here, because the contract ‘involved commerce’ as defined by section 1.” 
70 F.2d at 298, 299. 

Many other instances of frailties of draftsmanship appear in the Act; but we have difficulty in 
finding basis in the Act or in its legislative history for Judge Hand’s thought that the change of 
language in Section 3 of the Act from Section 5 of the New York Act was deliberate and for the 
purpose indicated by him; we expect that it was more fortuitous than otherwise. And, at all events, 
Judge Hand’s view seems unduly to identify the independence of Section 3 and disassociate it from 
the rest of the Act (including Section 2), of which it is only a part. 

In accord with the foregoing rulings by Judges Goodrich and Parker (outside their circuits) are: 
Pioneer Trust & Sav. Bank v. Screw Machine Products Co., 73 F. Supp. 578 (E. D. Wis. 1947); Wilson 
& Co. v. Fremont Cake & Meal Co., 77 F. Supp. 364 (D. Neb. 1948). 

Expressions of approval, in addition to Judge Learned Hand's, supra, also appear in In re Pahlberg 
Petition, 131 F.2d 968 (2d Cir. 1942); and Lewittes & Son v. International Union United Furniture 
Workers, 95 F. Supp. 851 (S. D. N. Y. 1951). 
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We see no reason to thus limit the plain meaning of the general language used in 
section 3. Congress gave its approval to the principle of arbitration by the enactment of 
the statute (Shanferoke v. Westchester Service Corp., supra, 293 U. S. 449, 453, 55 S. Ct. 
313, 79 L. Ed. 583); and it manifestly intended to exercise its full power in furtherance 
of the principle. The statute was entitled “An Act to make valid and enforceable writ- 
ten provisions and agreements for arbitration of disputes arising out of contracts, mari- 
time transactions, or commerce among the States or Territories or with foreign nations,” 
43 Stat. 883, 9 U. S. C. A. §1-15. As introduced into Congress, section 2 of the Act 
provided for the validity and enforceability of arbitration agreements “in any contract or 
maritime transaction or transaction involving commerce.” The Senate Committee struck 
the word “contract” from the section and rewrote the language in its present form, so 
as to cover only maritime transactions and transactions involving interstate and foreign 
commerce. Senate Report No. 536, 68th Congress; Zip Mfg. Co. v. Pep Mfg. Co., D. C., 
44 F.2d 184. This was evidently done because it was realized that Congress had no 
power to legislate with respect to the validity of contracts generally but only as to the 
validity of those which related to matters subject to its control. 

There could be no question, however, as to the power of Congress to exercise the full 
power attempted by section 3 of the act. Its power to regulate the procedure of the lower 
federal courts, and even to limit their jurisdiction was well established; and there was no 
reason why it should not provide in furtherance of the arbitration, which it was seeking to 
promote, that, where arbitration was provided for by a contract in suit, proceedings in 
such courts should be stayed until arbitration should be had pursuant to the contract. 
The power exercised by Congress in section 3 is in no respect dependent upon that 
exercised in section 2; there was no ambiguity in the language employed in section 3; and 
there was no reason that we can apprehend why the language used should not be given its 
normal and ordinary meaning or why it should be held limited by the provisions of sec- 
tion 2 where Congress was exercising a limited power. If it had been intended that the 
stay provided by section 3 should be limited to the cases where Congress had legislated 
with respect to the validity of contracts, it would have been easy enough to say so. 


The foregoing rulings by the Courts of Appeals of the Third and Fourth Circuits 
are regarded as of doubtful validity. We believe that the Act invites the reading 
of its sections into more correlated relationship. While the proponents of arbitra- 
tion—even those who may not come within Judge Frank’s “more enthusiastic” 
sponsors of the process—will appreciate the “new orientation” as championed by 
Judges Goodrich and Parker, in their opinions in the foregoing cases, their precise 
conclusions on the above issue, however, are difficult to support. 

This is true for several reasons. We already have made the point that in so far 
as those rulings are predicated upon an assumption that the Congress had broader 
or different power to grant the stay remedy of Section 3 than the other enforcement 
remedies of Sections 4 and 5, they are weakened because the assumption is ill 
founded. Again, the language of Section 3 is no more inclusive of what arbitration 
agreements are embraced therein than the language of Sections 4 or 5; Sections 4 
and 5 standing by themselves do not purport any more than Section 3 to be tied to 
controversies arising out of “maritime transactions” or contracts evidencing a trans- 


action involving “commerce.” This also is true of Section 8. If by its language 
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Section 3 were plausibly extended, the language of Sections 4 and 5 might be likewise 
extended. Indeed, Judge Parker appears to have accepted this view in his sub- 
sequent opinion in /nternational Union United Furniture Workers v. Colonial Hard- 
wood Flooring Co.’ After noting from the legislative history of the Act that “any 
contract” was eliminated by the Senate Committee from the original Section 2, he 
went on to point out that no change had been made limiting in any respect the 
original language of Sections 3, 4, or the succeeding sections of the Act. Indeed, he 
concluded that his holding in Agostini Bros. Bldg. Corp. v. United States, to the 
effect that Section 3 should not be interpreted as limited by the provisions of Section 
2, would be equally applicable to Sections 4 and 5. “The reasoning of that decision,” 
he said, “would apply equally to section 4 and the succeeding sections.” We under- 
stand him to mean in this connection that in so far as generality of language is con- 
cerned the language of Section 3 is no more comprehensive than that of Sections 4 
and 5." The courts have been nearly in accord, in so far as they have passed upon 
the precise issue, that the enforcement remedies of Sections 4 and 5 are limited to 
arbitration agreements in “maritime transactions” or in contracts involving “com- 
merce” as contemplated in Section 2.* 

It will be noted that as this thesis of generality of language (1.e., not being ex- 
pressly tied up to “maritime transactions,” “commerce,” or Section 2) is extended 
from Section 3 to Sections 4, 5, and 8 there will be little, if any, use for Sections 1 
and 2. Quite clearly those sections were to have a more substantial role in the Act. 

We have pointed out that Section 2 contains the statement of objective of the 
Act, namely, to render designated arbitration agreements “valid, irrevocable and 
enforceable” and that the remedies of Sections 3, 4, and 5 are precisely tailored to 
accomplish, each its part, of that objective by overcoming the precise instances in 
which common law revocability and non-enforceability are effective. While the stay 
remedy of Section 3 is formally more negative than the remedies of Sections 4 or 5, 
it serves as a positive injunction against one instance of common law revocability in 
furtherance of the objective broadly set down in Section 2.** In short, the stay 

*° 168 F.2d 33 (4th Cir. 1948). 

“We do not gather that Judge Parker sought to impugn his decision in the Agostini Bros. Bldg. 
Corp. case; nor that he necessarily intended to indicate that he was ready to rule that Sections 4 and 5 
(as well as Section 3) cover arbitration agreements outside those identified in Section 2. 

In The Gerald A. Fagan, 49 F.2d 215 (2d Cir. 1931) views similar to those last quoted from 
Judge Parker had been advanced by Judge Manton with respect to Section 8. In a proceeding in 
admiralty involving Section 8 it was indicated that application for an order to arbitrate might well be 
granted although the arbitration provision was not in a “maritime transaction” or “commerce” provided 
it covered a cause justiciable in admiralty. The generality of the language (i.¢., freedom from tie-up 
with “maritime transaction” and “commerce”’) of both Sections 4 and 8 were cited in this connection, 
as follows: ‘From an examination of this act, it will appear that the terms ‘maritime transactions’ and 
‘commerce’ defined in section 1 are found again in section 2.... Sections 4 and 8... which permit 


applications to the court, make no reference to these terms.” Id. at 217. 

“? Supra note 12. 

“* There has been some tendency to differentiate a stay order under Section 3 from an order to 
proceed under Section 4. The one, it is suggested, is “merely a stay order of a kind long familiar in com- 
mon law, equity and admiralty actions,” while the latter order “is one for specific performance.” Judge 
Frank emphasized this distinction in the course of his learned opinion in Kulukundis Shipping Co. v. 
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remedy of Section 3 is as much subservient to and correlated with the objectives of 
Section 2 as are the remedies of Sections 4 and 5. The three Sections constitute the 
group of enforcement remedies provided to effectuate the purpose of the Act as set 
out in Section 2 and only as the remedies of all of those sections are honored is the 
purpose of Section > best assured. It is clear that the Senate Committee understood 
the correlation of ihe ¢ remedies and that they were so correlated fully to effectuate 


the declared objective of Section 2 with respect to arbitration agreements therein 


Amtorg Trading Corp., 126 F.2d 978, 987 (2d Cir. 1942). He elaborated the point as follows: “There 
it is a well recognized distinction between such a stay and specific performance: The first merely arrests 
further action by the court itself in the suit untl something outside the suit has happened; but the 
court does not order that it shall be done. The second, through the exercise of discretionary equity 
powers, affirmatively orders that some one do (or refrain from doing) some act outside the suit.” 

Judge Frank also felt that “the same equitable considerations” are not applicable to an application for 
a stay order under Section 3 as to an application for an order to proceed under Section 4. 

We feel that these distinctions go more to form than to substance and that the stay order is as 
injunctional (specific performance) in accomplishing one instance of equitable relief as the order to 
proceed in accomplishing another instance of equitable relief. The stay order means something to the 
plaintiff, namely, that he shall “refrain from doing”; it is “not merely” an order upon the court that 
it “arrest further action” nor in rem, as it were, against “the action.” The facility of accomplishing 
and verifying compliance with the order of stay under Section 3 is, of course, more immediate and 
different, by reason of the court's control over its docket and law-making functions, from the situation 
in the case of an order to proceed under Section 4. But such differences do not seem controlling, or 
very significant, in identifying their correlative services under the Act. 

And while the “equitable considerations” which should be weighed by the court on an application for 
a stay under Section 3 may not be identical with those attending an application for an order to proceed 
under Section 4, they are likely to be very similar in the two cases. Issues (1) as to “the making” of 
the arbitration agreement, (2) as to its coverage of the controversy in question, (3) as to the qualifica- 
tions of the arbitration agreement under the Act, (4) as to “the default” of the party who presents the 
application, (5) as to the readiness and willingness of the applicant to arbitrate, (6) as to the default 
of the adverse party under the arbitration agreement, (7) as to the authority and duty of the district 
court to hear and decide these preliminary matters, with references to a jury of certain matters prescribed 
in the Act, (8) as to the course of conduct of the petitioning party which, as a matter of “equitable con- 
sideration” by the court, may or may not be deemed to constitute “waiver,” “abandonment,” or undue 
“playing fast™and™ loose” with litigation and arbitration, and (9) the authority and duty of the court 
to retain jurisdiction of the cause for granting such other and additional remedy as may be provided 
by the Act or to which the party may be entitled under law—all seem pertinent alike upon an applica- 
tion for one order as for the other. As the party qualifies his claim for arbitration under the one 
Section so will he, in most substantial matters, qualify it under the other. The form, futurity, or per- 
sonalization of the order is of insubstantial consequence to the parties and the court. 

It may be noted in passing that the courts, in cases dealing with appealability, have identified both 
classes of orders as injunctional. A stay order “is in effect an injunction” and appealable as such. 
Hudson Lumber Co. v. U. S. Plywood Corp., 181 F.2d 929 (9th Cir. 1950). The Supreme Court has 
declared that “the special defense setting up the arbitration agreement is an equitable defense or crossbill 
within the meaning of §274b (Judicial Code); and that the motion for a stay is an application for an 
interlocutory injunction based on the special defense”; therefore the appeal to the court of appeals from 
the order of the district court denying the application for stay was proper under §129 of the Judicial 
Code. Shanferoke Coal & Supply Co. v. Westchester Service Corp., 293 U. S. 449, 452 (1935). See also 
Gatliff Coal Co. v. Cox, 142 F.2d 876 (6th Cir. 1947). 

Compare the appealability in admiralty of orders to proceed and of stay as ruled in Hildegard 
Schoenamsgruber v. Hamburg American Line, 294 U. S. 454 (1935). And consult, In re Pahlberg 
Petition, 131 F.2d 968 (2d Cir. 1942): The Sydfold, 25 F. Supp. 662 (S. D. N. Y. 1938). Although 
beyond the scope of this article, we are prompted to reserve for future criticism the Supreme Court's 
identification of injunctional orders under either Section 3, 4, or 8, even for appealability questions, as 
“not to be distinguished from an order postponing trial of an action at law to await the report of an 
auditor.” 294 U. S. at 456, 457 (italics supplied). Consult generally in this connection, Hyman v. 
Pottberg’s exrs., 101 F.2d 262 (2d Cir. 1939); Krauss Bros. Lumber Co. v. Louis Bossert & Sons, Inc., 62 
F.2d 1004 (2d Cir. 1933). 
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designated. There is no indication in the legislative history of the Act that any one 


of these remedies (Section 3, for example) was expected to service arbitration agree- 
ments outside Section 2. 
Said the report of the Senate Committee: 


The purpose of the dill is clearly set forth in Section 2, which, as proposed to be 
amended, reads as follows: [quoting the section as enacted]” (italics supplied). 


The report continues with respect to what arbitration agreements the bill (which 
became the Act) applies and the reason for the remedies therein provided as follows: 

The “maritime transactions or contracts,” to which the dill will apply are defined 
in section I. Likewise, the definition of “commerce” in the same section, shows to what 
contracts in interstate or foreign commerce the dill will be applicable. 

It is not contended that agreements to arbitrate have no validity whatever. A party 
may be liable in an action for damages for the breach of an executory agreement to 
arbitrate; or, if the agreement has been executed according to its terms and an award 
made, the appropriate action may be brought at law or in equity to enforce the award. 
Both maritime transactions and contracts involving interstate commerce are at least 
valid to this extent. 

But it is very old law that the performance of a written agreement to arbitrate would 
not be enforced in equity, and that if an action at law were brought on the contract con- 
taining the agreement to arbitrate, such agreement could not be pleaded in bar of the 
action; nor would such an agreement be ground for a stay of proceedings until arbitration 
was had. Further, the agreement was subject to revocation by either of the parties 
at any time before the award. With this as the state of the law, such agreements were in 
large part ineffectual, and the party aggrieved by the refusal of the other party to carry 
out the arbitration agreement was without adequate remedy... . 

The dill, while relating to maritime transactions and to contracts in interstate and 
foreign commerce, follows the lines of the New York arbitration law enacted in 1920, 
amended in 1921, and sustained by the decision of the Supreme Court of the United 
States in the matter of the Red Cross Line v. Atlantic Fruit Co., rendered February 18, 
1924 (italics supplied). 


It remains to note the frustration, if not futility, in furthering the principle of 
arbitration under the Act, which may attend arbitration agreements which, by the 
above rulings, are enforced by stay of trial under Section 3 but are beyond the reach 
of the remedies of Sections 4 and 5. This consideration also tends, in our opinion, 
to confirm that the Act was not planned for such consequences. It re-emphasizes 
the expected correlation and team work of the remedies of the three Sections. 

By hypothesis, the arbitration agreement is outside the statute, except Section 3; 
stay of trial is granted under Section 3. Unless the federal courts will forsake in full 
common law revocability and non-enforceability of such arbitration agreements the 
effect of the stay can readily be nullified by the plaintiff. Notice of revocation at any 
time before award can block any further progress toward an arbitral settlement of 
the controversy under the Act. If the federal courts will deny the validity of revoca- 
bility (by notice and by action) still the plaintiff may refuse to cooperate in ap- 
pointing the arbitral board and otherwise refuse to perform the arbitration agree- 
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ment. If the federal courts will repudiate:common law non-enforceability of such 
agreements, the defendant, having his stay, could seek a decree of specific per- 
formance by plenary suit. It would be necessary to determine by the decree how the 
arbitration should proceed, whether in accord with the Act, or otherwise. If the 
federal courts will not accord such enforcement, it may occur to the defendant, if he 
is still ready and willing to arbitrate, to seek the further enforcement in a state court 
of a state having an arbitration statute of like general pattern as the United States 
Act. He will be confronted with the problems of bringing the recalcitrant party 
within the jurisdiction of that court and qualifying the arbitration agreement under 
that statute. He might or might not succeed according to the situation of each case. 
The uncertainties attending the accomplishment of this endeavor can only be 
imagined, although it may be speculated that the mere fact that the federal court 
has jurisdiction of the case and that it is pending in that court with the outstanding 
stay of trial should not bar the defendant from invoking the statutory remedies of 
the state statute in the state court.** If the federal courts will not fully repudiate 
common law revocability and non-enforceability and if the defendant cannot bring 
the plaintiff under a state statute like that of New York, or cannot qualify his 
arbitration agreement thereunder for its enforcement remedies, his stay in the 
federal court is nearly futile in progressing the cause to arbitration. 

In the meantime the plaintiff who is subject to the stay in the federal court may 
find it smart for his purposes voluntarily to dismiss his action in the federal court, 
thereby relieving himself from the stay, and start his litigation anew in a state court 
where the rules of common law revocability and non-enforceability are in full effect.*° 
Of course, the defendant may be successful in returning the case to a federal court, 
and so on—all of which will bring the parties no further along toward an arbitral 
settlement of their controversy. 

In view of these considerations—namely—the interrelation, interdependence, and 
group function of the remedies of Sections 3, 4, and 5 of the Act fully to accomplish 
the purpose of the Act as set out in Section 2, the identification by the Senate Com- 
mittee of Section 2 as bearing the purpose of the whole Act as set forth above, and 
the uncertainties and frustration which will attend the accomplishment of any 
arbitral settlement if the remedies of Sections 4 and 5 are unavailable—it seems most 
reasonable to conclude that Section 2 is best construed as determining what arbitra- 


tion agreements come under Section 3 as well as under the other sections of the 


Act. 


“* The views and ruling of the Supreme Court in Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 
(1924), might facilitate favorable inference to this conclusion. But see, Atlantic Fruit Co. v. Red Cross 
Line, 5 F.2d 218 (2d Cir. 1924). 

*® Concerning these possibilities, see Fremont Cake & Meal Co. v. Wilson & Co., 86 F. Supp. 968 (D. 
Neb. 1949), in which the plaintiff did just what was suggested. And for the end of the arbitration 
agreement and arbitration in that case, see 183 F.2d 57 (8th Cir. 1950). 
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IV 
CONCERNING .ARBITRATION PROVISIONS IN COLLECTIVE BARGAINING AGREEMENTS 


The first section of the Act excepts or excludes certain “contracts of employ- 
ment.” The Section and its catch line (to reprint them a second time for possible 


convenience of reference) read as follows: 


“MARITIME TRANSACTIONS” AND “COMMERCE” DEFINED; EXCEPTIONS 
TO OPERATION OF TITLE 

S1. “Maritime transactions,” as herein defined, means charter parties, bills of lading 
of water carriers, agreements relating to wharfage, supplies furnished vessels or repairs to 
vessels, collisions, or any other matters in foreign commerce which, if the subject of contro- 
versy, would be embraced within admiralty jurisdiction; “commerce,” as herein defined, 
means commerce among the several States or with foreign nations, or in any Territory of 
the United States or in the District of Columbia, or between any such Territory and 
another, or between any such Territory and any State or foreign nation, or between the 
District of Columbia and any State or Territory or foreign nation, but nothing herein con- 
tained shall apply to contracts of employment of seamen, railroad employees, or any other 
class of workers engaged in foreign or interstate commerce (italics supplied). 


Reports by the Congressional Committees are silent as to the reason for this 


2xclusion. 

Whatever may have been the controlling reason for it at the time the Act was 
enacted in 1925, it is clear that arbitration has gained stature and a significant role 
since then in the administration of collective bargaining agreements. In approaching 
the scope and operation of this exception or exclusion we adopt the attitude as first 
voiced by District Judge McGranery in United Office & Professional Workers, C.1.0., 
v. Monumental Life Ins. Co.*® 


Under the national policy favoring the enforcement of collective labor agreements 
through judicial and quasi-judicial processes rather than through the use of economic 
force, Labor Management Relations Act 1947, Section 1(b), it is well to interpret the 
Arbitration Act in such a manner as to encourage the effectuation of that policy, and to 
avoid “a grudging type of construction carried down from the days of judicial hostility to 
all arbitration agreements.” 

Judicial decisions involving this exclusion line up in three diversities and contra- 
dictions :*‘ 

*° 88 F. Supp. 602, 607 (E.D. Pa. 1950); also by District Judge Weinfeld in Lewittes & Sons v. 
United Furniture Workers, 95 F. Supp. 851 (S. D. N. Y. 1951). 

*? Some of the state arbitration statutes of like pattern as that of the United States Act have comparable 
exclusions as follows: California, Cope or Civit Procepure §1280 (1941) “provided, however, the pro- 
visions of this title shall not apply to contracts pertaining to labor”; Louisiana, Rev. Strat. §9:4216 
(1950) “Nothing in this chapter shall apply to contracts of employment of labor . . .”"; New Hampshire, 
Rev. Laws, c. 415 §1, p. 1724 (1941) “provided, however, that the provisions of this act shall not 
apply to collective contracts between employers and employees, or between employers and associatiens 
of employees in respect to terms or conditions of employment’; Ohio, Gen. Cope ANN. §12148-1 (1938) 
“The provisions of this act shall not apply to (a) collective or individual contracts between employers 
and employees in respect to terms or conditions of employment . . .”; Oregon, Comp. Laws ANN. §§11-601 
(1940) excepts controversies which “. . . respect... the terms or conditions of employment under 
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(1) The exclusion is from the whole Act, including Section 3. 

(2) It does not apply to Section 3 because it is only an exception from the 
definition of “commerce” in Section 1. 

(3) Arbitration provisions in collective bargaining agreements are not within 
the exclusicn because the latter are not “contracts of employment” within the meaning 
of that term as used therein. 

The status of a written provision for arbitration in a collective bargaining 


agreement under the Act appears to have come to judgment in a court of 
appeals for the first time in Donahue v. Susquehanna Collieries Co. in the third 


circuit."* The decision has been reviewed above as it determined the scope of 


collective contracts between employers and employees or between employers and associations of em- 
ployees . . .”; Pennsylvania, 5 Pa. Stat. ANN. 161 (1930) “. . . except a contract for personal serv- 
ices . . .”; Rhode Island, Gen. Laws c. 475 §1 (1-938) “provided, however, that the provisions of this 
chapter shall not apply to collective contracts between employers and employees, or between employers 
and associations of employees, in respect to terms or conditions of employment”; Wis. Stat. 298.01 
(1949) “the provisions of this chapter shall not apply to contracts between employers and employees, 
or between employers and associations of employees, except as provided in Section 111.10 of the statutes” 
(Section 111.10 refers to arbitrations of labor disputes under the sponsorship of the state employment 
relations board). 

There are no such exclusions in the statutes of the other states of this group, namely, Connecticut, 
Gen. Star. §8151 ef seg. (1949); Hawaii, Rev. Laws, c. 165 §8701 ef seq. (1945); Massachusetts, Gen. 
Laws, c. 251, §1 ef seq. (1948); New Jersey, Stat. ANN. §2:40 (1939). 

The New York Statute of 1920 was amended in 1937 to read as follows: “A provision in a written 
contract between a labor organization, as defined in subdivision five of section seven hundred one of 
the labor law, and employer or employers or association or group of employers to settle by arbitration a 
controversy or controversies thereafter arising between the parties to the contract including but not 
restricted to controversies dealing with rates of pay, wages, hours of employment or other terms 
and conditions of employment of any employee or employees of such employer or employers shall 
likewise be valid, enforceable and irrevocable, save upon such grounds as exist at law or in equity for 
the revocation of any contract.” 

Concerning the situation in Washington, see Sturges and Sturges, Some Confusing Matters Relating 
to Arbitration in Washington, 25 Wasu. L. Rev. 16 (1950). 

*® According to the report of the case in the District Court (Donahue vy. Susquehanna Collieries Co., 
49 F. Supp. 843 (M.D. Pa. 1943)) Donahue brought an action on behalf of himself and other employees 
of the defendant employer to recover overtime claimed to be due them under the Fair Labor Standards 
Act. The defendant applied for a stay of trial relying upon Section 3 of the Act. The District Judge 
reported that the arbitration provision was in “the contract of employment entered into between the 
defendant and the plaintiff-employees.” The application for stay was denied on the ground that, to quote 
the court, “the employment contract here under consideration does not evidence a ‘transaction involving 
commerce’ within the meaning of Section 2. Therefore, if Section 3 is limited in its operation to those 
arbitration agreements which are defined in Section 2, the defendant's application must be denied.” 
The judge held that Section 3 was so limited and denied the stay. This ruling was reversed in the court 
of appeals on the opinion of Judge Goodrich as reported above. The report of the case in the court 
of appeals does not disclose any more details as to the agreement containing the arbitration provision. 
In short, the attention of the court of appeals and Judge Goodrich’s opinion seem to have been directed 
rather exclusively to the issue as to the scope and operation of Section 3 and without regard for the 
limitation or exception of Section 1 relating to “contracts of employment.” Following the denial of the 
stay in the district court the company (employer) applied to the district court for an order to arbitrate 
relying upon Section 4. The application was denied on the same ground that the stay had been denied. 
Application of Susquehanna Collieries Co., 49 F. Supp. 845 (M. D. Pa. 1943). In the report of this 
case it appears that the arbitration provision was contained in a collective bargaining agreement entered 
into by the United Mine Workers and the Anthracite Operators. The plaintiff employees were union 
members and the defendant employer was a member of the Operators. The district judge observed 
in this second case that “The agreement is limited to the matter of wages and conditions of employment 
in the anthracite coal fields of Pennsylvania,” and concluded: “There is nothing in the contract here 
under consideration to indicate that the employment of the plaintiff and those whom plaintiff represents 
involves ‘commerce.’" Id. at 845, 846. 
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Section 3 of the Act. It should be noted, however, that the court of appeals did not 
give any express consideration to the effect of the foregoing exclusion of Section 1. 


And it does not appear in the report of the case that any point was raised as to 
whether or not the contract containing the arbitration provision was anything other 
than a “contract of employment.” 

The Sixth Circuit Court of Appeals was confronted with a similar case in 
Gatliff Coal Co. v. Cox* within the year following the decision in the Donahue 
case. Plaintiff-employee sued defendant-employer to recover wages alleged to be 
due under the Fair Labor Standards Act and relying upon a collective bargaining 
agreement between the United Mine Workers and the Appalachian Coal Operators. 
Plaintiff was a union member and the defendant was a member of the Operators. 
The suit was initiated in a court of the state of Kentucky. The defendant removed it 
to the District Court for the District of Kentucky and applied for stay of trial of 
the suit under Section 3. The application was denied in the district court and 
the order was affirmed by the court of appeals.*® 

The error assigned against the order of the district court denying the stay was 
based upon the limitation in Section 1. It was contended, in effect, that this pro- 
vision of Section 1 did not rule the arbitration provision out of the operation of 
Section 3. The court of appeals appears to have entertained no doubt that the 
collective agreement containing the arbitration provision was a “contract of employ- 
ment.” In sustaining the order denying the stay, Judge Hamilton stated the 
position of the court of appeals as follows :*! 


It is clear that the exception here in question was deliberately worded by the Congress to 
exclude from the National Arbitration Act all contracts of employment of workers en- 
gaged in interstate commerce. Section 2 of the Act makes valid and irrevocable all 
arbitration agreements in writing to submit to arbitration future controversies arising 
out of the contract of which the arbitration agreement was a part. It would be senseless 
to say that the exclusion from the Act covers the validity of the contract, but excludes the 
stay provision of Section 3. The reason for the exclusion is applicable to the entire Act. 
The language of the exclusion “herein contained” is found in the first section of the Act. 
This section is made up entirely of definitions and exceptions to the operation of the title. 


Judge Hamilton further indicated that the court of appeals and Judge Goodrich 


*° 142 F.2d 876 (6th Cir. 1944). 

*° The court of appeals gave some attention to the law of Kentucky ruling common law revocability 
of arbitration provisions. The court observed in this connection: ‘The rule prevails in Kentucky that 
parties may not by contract deprive themselves of the right to resort to courts for the settlement of their 
controversies.” Id. at 881. 

It went further to say: “It is our duty to expound, not to make the law of the State.” [did. 

It seems clear that the law of Kentucky relating to the revocability or non-enforceability of arbitra- 
tion agreements was not pertinent after the removal of the case to the district court. And the court of 
appeals also concluded as much in another part of its opinion in this case (in close juxtaposition with 
the foregoing part of its opinion), as follows: “An agreement that all differences arising under a con- 
tract shall be submitted to arbitration relates to the law of remedies and the law that governs remedies 
is the law of the forum. Such a contract, whatever form it may assume, affects in its operation the 
remedy alone. Red Cross Line v. Atlantic Fruit Co. 264 U. S. 109, 119, 44 S. Ct. 274, 68 L. Ed. 582.” 
Ibid. 

"Id. at 882. See also, Delaware & Hudson R. Corp. v. Williams, 129 F.2d 11 (7th Cir. 1942). 
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in the Donahue case may have overlooked the exclusion of Section 1, or, “if there 
be implicit in the court’s decision a conclusion that the Arbitration Act is applicable 
to employment contracts, we find ourselves in disagreement.”*” 

Thus far we have no judicial determination of the question whether an arbitra- 
tion provision in a collective bargaining agreement is in a “contract of employment” 
as the term is used in the limitation of Section 1. We do have Judge Goodrich’s 
opinion in the Donahue case that Section 3 is not limited to arbitration provisions 
in transactions or contracts designated in Section 2, and that ruling was made with 
respect to an arbitration provision in what both thé district judge and Judge Good- 
rich recognized as a “contract of employment.” In the Gatliff Coal Co. case the 
Court of Appeals for the Sixth Circuit expressly recognized the contract containing 
the arbitration provision as a “contract of employment” and ruled that the arbitra- 
tion therein was excepted from the whole Act, including, of course, Section 3. 

The general question came back to the Court of Appeals for the Third Circuit in 
1945 in Watkins v. Hudson Coal Co.** 

Employees sued their employer in the district court on like cause as in the 


‘ 


Donahue case and the employer applied for an order to stay the trial and also for an 
order to arbitrate. The defendant based its applications upon arbitration provisions 
in a collective bargaining agreement between the United Mine Workers and the 
Anthracite Operators and upon Sections 3 and 4 of the Act. The District Court 
for the Middle District of Pennsylvania®™ (being within the third circuit) granted the 
stay under Section 3 on the ground that the decision in the Donahue case was con- 
trolling. It.denied the application under Section 4 for the order to arbitrate on the 
ground that the power of the court “to grant the affirmative relief requested is limited 
to those cases over which the court would have jurisdiction under the judicial code 
at law, in equity, or in admiralty. This is not such a case... .”°° The court of 
appeals modified and affirmed as modified the order of stay and affirmed the order 


denying the application to arbitrate. Judge Goodrich gave the majority ruling; 


Judge McAllister dissented. Said Judge Goodrich:* 

We have already answered that question [as to the scope of Section 3] in Donahue v. 
Susquehanna Collieries Co. 1943, 138 F.2d 3, 149 ALR 271, and the District Court fol- 
lowed that decision in making the order which it did. Our analysis of the problem in- 
volved has found support in a decision by the Fourth Circuit in Agostini Bros. Bldg. 
Corp. v. United States, 1944, 142 F.2d 854. The Sixth Circuit has doubted the correctness 
of our result. Gatliff Coal Co. v. Cox, 1944, 142 F.2d 876. 


With further reference to the decision in the Gatliff Coal Co. case holding that 


°2 Thid. 

5851 F.2d 311 (3d Cir. 1945)., cert. denied, 327 U. S. 777 (1946). 

**54 F. Supp. 953 (M. D. Pa. 1944). 

*5 Id. at 958. 

®® 151 F.2d 311, 320. In a footnote Judge Goodrich made meation of the fact that the decision 
in the Agostini Bros. case came down on June 2, 1944, and in the Gatliff case on June 1, 1944. “Ob- 
viously,” he said, “neither had the benefit of the consideration of the question by the other.” ot 
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the limitation in Section 1 ruled the whole Act, including Section 3, Judge Goodrich 


observed as follows :°* 


We think the criticism made by our colleagues in the Sixth Circuit is not convincing. 
While it is true that in defining commerce in Section 1 contracts of employment of speci- 
fied types of employees were excluded, it should be noted that this exclusion was only 
in the definition of commerce in that section. Section 3 of the statute does not use the 
term commerce. We do not think that the limitation in the definition in Section 1 should 
be applied as an over-all limitation elsewhere to the section where the defined term is 
not used. We, therefore, adhere to the Donahue decision and with increased confidence 
because of its emphatic approval by the Fourth Circuit in the case just cited. | Referring 
to the Agostini Bros. case, with opinion by Judge Parker. | 


Judge McAllister did not agree with Judge Goodrich on the limited scope given 
to the exclusion of employment contracts in Section 1. He felt that the arbitration 


provision in the contract before the court was excepted from the whole Act, includ- 


ing Section 3. “I believe,” he said, “that it is so excepted, because it is a contract of 


58 


employment of a class of workers engaged in interstate commerce. 
Referring to Section 1, he observed :** 


The foregoing section is concerned with definitions of “maritime transactions,” and 
“commerce,” and with an enumeration of certain contracts of employment which are 
excepted from the application of the section or from the application of the entire Act... . 
In the prevailing opinion it is held that, in defining commerce in Section 1, contracts of 
employment of specified types of employees were excluded, but that such exclusion was 
only in the definition of “commerce” in that section and that the limitation in the 
definition in Section 1 should not be applied as an over-all limitation where the defined 
term is not used. 

Viewing the problem from a somewhat different aspect, however, it seems to me that 
it should be said that the contract in question was one of a class, excepted from the opera- 
tion of the Act, by virtue of the statutory language used in Section 1, wherein it is said 
that “nothing herein contained shall apply to the contracts of employment of ... any... 
class of workers engaged in. . . interstate commerce.” To construe this language as except- 
ing the designated classes of contracts of employment merely from the operation of Sec- 
tion 1, rather than construing it as excepting such contracts from the operation of all of 
the provisions of the statute in question, appears to me untenable. The language of 
exclusion is found in the first section of the Act, which is composed entirely of definitions 
and exceptions. It is not used with any of the substantive provisions of the statute, which 
are set forth in the succeeding sections of the Act. Unless the excepting language applies 
to the entire statute, it seems to me rather meaningless. I am unable to read the phrase, 
“but nothing herein contained shall apply to contracts of employment of ... any... 
class of workers engaged in . . . interstate commerce,” as a part of the definition of com- 
merce. Rather I feel that the language used in Section 1 relating to exceptions, is to be 
understood as referring to the entire statute, instead of merely to the first section. 


The general problem was soon to come before the Court of Appeals for the 
Fourth Circuit and Judge Parker. It did so in 1948 in International Union United 
®7 Id. at 320-321 (italics supplied). 


58 Id. at 321. 
°° Ibid. 
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Furniture Workers v. Colonial Hardwood Flooring Company. The case was 


as follows: The employer sued the union of its employees for damages for alleged 
breach of their collective bargaining agreement by calling a strike contrary to the 
terms of the agreement. The union applied for a stay under Section 3 of the Act. 
The motion was denied in the district court. The ruling was based upon two 
grounds: (1) the arbitration provision did not embrace the controversy in issue—i.e., 
the company’s claim for damages for breach of the no-strike provisions in the col- 
lective agreement, and (2) the Arbitration Act was not applicable because it was a 
controversy relating to the employment of workers engaged in interstate com- 
merce. The court of appeals sustained the district court on both grounds. 

Judge Parker was unable to go along with Judge Goodrich’s ruling in the 
Watkins case; instead he sided with the Court of Appeals of the Sixth Circuit in the 
Gatliff Coal Co. case and with the foregoing dissenting opinion of Judge Mc- 
Allister in the Watkins case. Said Judge Parker :* 


It is perfectly clear, we think, that it was the intention of Congress to exclude contracts of 
employment from the operation of all of these provisions [of the Act]. Congress was 
steering clear of compulsory arbitration of labor disputes; and unless the excepting clause 
which we have italicized is applied to the entire Act, and not confined to the first section, 
section 4 would give the court power to force arbitration in any agreement providing for 
arbitration where there is jurisdiction because of diversity of citizenship or other reasons. 
Of course, if the excepting clause applies to section 4, it applies also to section 3; for the 
only alternative.to applying it to the entire Act is to limit it to section 1. The effect of 
limiting the excepting clause to section 1 would be merely to exclude employment con- 
tracts from maritime transactions and transactions in commerce as defined in the Act, so 
that these would not come within the arbitration agreements made valid and enforceable 
by section 2, but would leave them, if otherwise valid, to be enforced under the provisions 
of section 4, the provisions of which are not limited to maritime transactions or transactions 
in commerce. 

After referring to his opinion and ruling in the Agostini Bros. case as determining 
“that Section 3 of the Act should not be interpreted as limited by the provisions of 
Section 2,” Judge Parker continued :* 


There is nothing in this, however, to justify the holding that the exclusion clause should 
not apply to the entire Act and remove employment contracts from the ambit of its 
provisions, as originally intended. 


He then turned to the Donahue and Watkins cases in the third circuit before 
Judge Goodrich. He observed:** “We have given careful consideration” to those 
cases. And 
In the first of these cases [Donahue] no reference was made to the excepting clause con- 
tained in the statute and the sole question decided was whether the stay provided by 


paragraph [sic] 3 of the Act was limited to the contracts described in paragraph [sic] 
two. We thoroughly agree with what was said by the Third Circuit on this question and 


°° 168 F.2d 33 (4th Cir. 1948). ®* Id. at 36-37. 
** 1d. at 37. ** Id. at 38 (italics supplied). 
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we quoted at length from its opinion in our decision in the Agostini case, supra. The 
second case merely followed the first, citing our decision, with the additional statement 
that limitation in the first section should not be applied to the entire act. Judge Mc- 
Allister dissented from this conclusion, adopting the view followed in the Sixth Circuit 
| Gatliff case]. This is the first time that we have had occasion to consider the effect of 
the excepting clause, and with all respect to the able court whose decision we followed in 
holding the third section of the act not limited to the contracts covered by the second, 
we cannot but think that the excepting clause contained in the defining section of the 
act was intended to apply to the entire act and to except a contract such as that before us 
from all provisions of the act. 

So much for some of the diversity and contradiction in the law of the Act in the 
Courts of Appeals of the Third, Fourth, and Sixth Circuits relating to the effect of 
the limitation of certain “contracts of employment” in Section 1. So far we have no 
issue raised, nor determination made, as to whether arbitration provisions in col- 
lective bargaining agreements are in “contracts of employment” within the fore- 


going exclusion of Section 1. 

In 1950 District Judge McGranery in the District Court for the Eastern District of 
Pennsylvania (within the third circuit) and District Judge Weinfeld in the Dis- 
trict Court for the Southern District of New York in 1951 ruled that collective bar- 
gaining agreements are not “contracts of employment” within the meaning of that 


term in Section 1. 5 

In United Office & Professional Workers, C.1.0., v. Monumental Life Ins. Co.,"* 
Judge McGranery recognized that the decisions in the Donahue and Watkins cases 
were controlling and granted a stay under Section 3 of a declaratory judgment pro- 
ceeding brought by the company (employer) against the union to determine whether 
or not the company was obligated by the terms of their collective bargaining agree- 
ment to discharge certain employees. 

The judge also granted the union’s petition based on Section 4 for an order 
against the company to arbitrate. This order was entered over objection by the 
company that the only arbitration agreements enforceable under Section 4 are those 
covered in Section 2, that Section 2 covers provisions for arbitration in “maritime 
transactions” and in contracts involving “commerce,” and that, since (relying upon 
Judge Goodrich’s opinion in the Watkins case) the contracts of employment desig- 
nated in Section 1 are excepted from “commerce,” the arbitration provision in the 
collective bargaining agreement in this case was not enforceable under Section 4. 

The judge concluded that the Third Circuit Court of Appeals had not passed 
“directly on this issue” but suggested that Judge Goodrich might be influenced by a 
part of Judge Parker’s opinion in the International Union United Furniture Workers 
v. Colonial Hardwood Flooring Co. case to hold that the remedy of Section 4 is 
not limited by the definition of “commerce” of Section 1. Said Judge McGranery in 
this connection :** 


** 88 F. Supp. 602 (E. D. Pa. 1950). 
®8 Id. at 605-606. 
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The Court of Appeals for the Third Circuit has not passed directly on this issue, although, 
as pointed out by the Court of Appeals for the Fourth Circuit in International Union 
United Furniture Workers v. Colonial Hardwood Flooring Co., supra, 168 F.2d at pages 
36-37, under the Third Circuit's interpretation of Section 3 in the Donahue and Watkins 
cases, supra, it is possible to interpret Section 4 as being unlimited by the commerce 
definition of Section 1, with its excepting clause. 

By like combination of the cases, and relying again upon Judge Parker’s opinion 
in the International Union United Furniture Workers case, the same conclusion 
might be reached with respect to Sections 5 and 8 of the Act. This would render 
the “commerce” definition of Section 1, with its excepting clause, functus officio for 
all remedies for enforcement of arbitration provisions under the Act (Sections 3, 
4, and 5) regardless of Section 2. 

Judge McGranery concluded, however, that regardless of the views of the 
court of appeals in the foregoing cases as to the scope of the exclusion of the desig- 
nated “contracts of employment” in Section 1 (whether from the definition of 
“commerce” or from the entire Act), the determination of the issue was not re- 
quired in the case before the court. He held that the collective bargaining agree- 
ment between the union and the company was not a “contract of employment” and 
was, therefore, not within the limitation provision of Section 1. The judge relied 
in this connection upon a portion of the opinion of Justice Jackson in J. 1. Case Co. 
v. National Labor Reiations Board** wherein the Justice identified, for the purpose 
at hand, a collective bargaining agreement entered into between an employer and 
representatives of a unit of his employees, usually a union, as “an accord as to terms 
which will govern hiring and work and pay”; that it results in what is frequently 
called a “trade agreement, rather than in a contract of employment”; and that in- 
dividual hirings take place under, and are subsidiary to, “the terms of the trade agree- 
ment.”"*? 

Judge McGranery further relied upon the carefully considered opinion and de- 
cision by the Supreme Court of California in Levy v. Superior Court®* in which that 
court held that an arbitration provision in a collective bargaining agreement between 


employer and union did not fall within the provision of Section 1 of the California 
arbitration statute which excludes arbitration provisions in contracts “pertaining to 
labor.” 

Judge McGranery also was critical of Judge Parker’s opinion in the United 
Furniture Workers case where he indicated that by the exclusion of the contracts of 
employment designated in Section 1 Congress intended to steer clear of “com- 
pulsory arbitration” of labor disputes. Said Judge McGranery:*° 


This Court considers, however, that the enactment of a law by the Congress providing 
for the enforcement of an arbitration contract “voluntarily and solemnly entered into” 


#8 321 U. S. 332 (1944). *T Id. at 335, 336. 

®8 15 Cal. 2d 692, 104 P.2d 770, 774 (1940). 

*° United Office and Professional Workers of America, C.I.0., vy. Monumental Life Ins. Co., 88 F. Supp. 
602, 606 (E. D. Pa. 1950). 





ARBITRATION UNDER THE UNITED STATES ARBITRATION Act 613 


[quoting from Senate Committee Report 536] between an employer and a union is no 
more objectionable than any other provision for the specific enforcement of contracts, 
nor does it in any way approach compulsory arbitration. It is logical to conclude that the 
Congress was avoiding the specific enforcement of contracts for personal services. 

Judge McGranery did not determine whether or not the given collective bar- 
gaining agreement involved “commerce.” Granting his ruling that the collective 
bargaining agreement is not a “contract of employment” under the exclusion in 
Section 1, can an arbitration provision in the collective bargaining agreement be 
enforced under Sections 4 or 5 if it is not in a “maritime transaction” or, in a con- 
tract involving “commerce”? As reported above, the Judge indicated that, with the 
Donahue and Watkins cases and Judge Parker’s opinion in the United Furniture 
Workers case, it might be enforced under those Sections. 

It remains to note the decision of District Judge Weinfeld in Lewittes & Sons v. 
United Furniture Workers in 1951."° Being in the second circuit the rulings in the 
Donahue and Watkins cases by Judge Goodrich, in the Agostini Bros. Co. and United 
Furniture Workers cases by Judge Parker, and that in the Gatliff Coal Co. case by 
Judge Hamilton were not binding upon the court. The employer sued the union 
for damages for alleged breach of the no-strike provision in their collective bargain- 
ing agreement as did the employer in the United Furniture Workers case. The 
union moved for stay of trial relying on Section 3 of the Act. Judge Weinfeld 
noted that “no relief is sought under Section 4 to compel the parties to proceed to 
arbitration." He granted the stay. He sided with Judge McGranery and held 
that the collective bargaining agreement was not a “contract of employment” within 
the exclusion in Section 1. One of the two grounds upon which the plaintiff-em- 
ployer resisted the application for the stay was that the exclusion in Section 1 con- 
trolled Section 3. The judge reviewed the decisions in the Gatliff Coal Co., United 
Furniture Workers, and Watkins cases on the question whether the exclusion in Sec- 
tion 1 “is applicable only to those sections of the Act in which ‘commerce’ appears or 
whether it applies to the entire Act, including Section 3 which makes no mention 
of ‘commerce.’”** While observing that the conclusion on this question “is not 
dispositive of the motion for a stay of the pending action” because the collective bar- 
gaining agreement is not a “contract of employment” under Section 1, he found 
“more convincing” the dissenting opinion of Judge McAllister in the Watkins case 
and the ruling in the Gatliff Coal Co. case, namely, that the exclusion applies to the 
entire Act, including Section 3. “The placing of the exception,” he said,’* “in the 
definition section demonstrates legislative intent that the exception is applicable to 
the entire Act and not merely to some sections thereof. Moreover, the caption to 
Section 1 reads: ‘. . . exceptions to operation of title’ (italics by the Court)—further 
indication that the exception was meant to apply to the entire Act”; and so it should 

7 95 F. Supp. 851 (S. D. N. Y. 1951). 

™ Id. at 853. 


721d. at 854. 
73 1d. at 855. 
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be deemed to exclude “contracts of employment of workers engaged in commerce 
from the scope of Section 3.” 

Judge Weinfeld also observed that the question as to the scope of the exclusion in 
Section 1 had not been determined in the second circuit, but that the court of 
appeals for that circuit “suggested” in Shirley-Herman Co. v. International Hod 
Carriers" “that contracts of employment in interstate commerce are excluded from 
the Act, or in other words, that the exception applies to the entire Act.” 

As in the case of Judge McGranery’s granting the union’s application under 
Section 4 in the United Office & Professional Workers case, so with respect to Judge 
Weinfeld’s grant of stay under Section 3, it does not appear that precise ruling was 
intended on the question whether the collective bargaining agreement containing the 
arbitration provision (granting the agreement is not a “contract of employment” 
under the exclusion in Section 1) must constitute, or be contained in a “maritime 


io 


transaction” or in “a contract evidencing a transaction involving commerce” under 
Section 2. He did, however, before reporting his conclusion upon the effect of the 
exclusion in Section 1 (as being from the whole Act) and its relation to Section 3, 
declare that “the Court must necessarily consider the interrelation of Sections 2 and 
3. “The question thus arises,” he said, “whether, despite the broad language 
of Section 3, the power to grant a stay is restricted only to such arbitration agreements 
as are made valid by Section 2, that is those involving ‘maritime’ or ‘commerce’ 
transactions.” He concluded in this connection that “It is clear that Section 3 is not 
limited by the provisions of Section 2.” Perhaps it may be concluded from this that 
Judge Weinfeld intended to hold, or at least to indicate his belief that it is not 
necessary that the collective bargaining agreement constitute or be contained in a 
“maritime transaction” or in a “contract evidencing a transaction in commerce” to 
sustain stay of trial of a suit brought in disregard of the arbitration provision therein. 

It remains to read how the general problem returned to the Court of Appeals of 
the Third Circuit in 1951 in Amalgamated Ass'n etc. v. Pennsylvania Greyhound 
Lines®® and how the court handled it. Judge Goodrich did not sit on the case. 
Judge Hastie wrote the unanimous opinion of the court. 

It was held that an application for an order to arbitrate brought by a union 
against the company based upon an arbitration provision in their written collective 
bargaining agreement and Section 4 of the Act should be denied. The company 
had moved to dismiss the application on the ground that the court had no juris- 
diction under the Act to grant it. This motion was granted in the cotirt below. 
The application disclosed diversity of citizenship of the parties and that the matter 
in controversy exceeded $3,000. In holding that the application was properly dis- 
missed the court abandoned the view which the court took in the Donahue and 
Watkins cases that the exclusion of the designated contracts of employment in 
Section 1 was a subtraction only from “commerce” as defined in that Section. It 


**182 F.2d 806 (2d Cir. 1950). 78 o5 F. Supp. at 855. 
"* 192 F.2d 310 (3d Cir. 1951), and see 193 F.2d 327 (3d Cir. 1952). 
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ruled that the exclusion should be judged as effective with respect to the whole 
Act. It sided with the Gatliff Coal Co. and United Furniture Workers decisions on 
the point. Secondly, it ruled the collective bargaining agreement to be a contract of 
employment (and the employees being engaged in interstate commerce) within the 
exclusion in Section 1. No reference was made in this connection to the decisions 
by Judges McGranery and Weinfeld.”* 

The decision upon the first point was based upon the proposition that the catch 
line above Section 1 was added in the 1947 re-enactment of the Act. After calling 
attention to the foregoing opposing views of the courts of appeals on the scope of 
the exclusion, Judge Hastie announced the ruling as follows:** 


With the Courts of Appeals thus divided on the construction of the exception, Con- 
gress, in 1947, reenacted and codified the Arbitration Act as Title 9 of the United States 
Code. The text was not changed. But the catch line which the compilers of the United 
States Code had inserted at the beginning of Section 1 of the Arbitration Act when it was 
included as Section 1 in Title 9 of the Code, and which had not appeared in the original 
Act,”® was now “enacted into positive law” as follows: “§1 ‘Maritime transactions’ and 
‘commerce’ defined; exceptions to operation of title.” 

This history considered, the company contends and the district court apparently de- 
cided that by the newly enacted catch line to Section 1, Congress resolved the disagree- ° 
ment between circuits and approved the construction theretofore placed on the excepting 
language by the 6th Circuit. Moreover, since the codification the Court of Appeals for 
the 4th Circuit has adopted the construction of the 6th Circuit, although upon reasoning 
which indicates that it would have done so even under the original enactment. Inter- 
national Union United Furniture Workers v. Colonial Hardwood Flooring Co., 4 Cir., 
1948, 168 F.2d 33. 

Unquestionably, the original text was ambiguous. Enacting a catch line rather 
than amending the text is an unusual method of removing ambiguity in a text. But in 
this case we think the enactment serves that purpose. The only alternative would be to 
declare that the catch line is without significance. .. . 

Accordingly, we conclude that our earlier construction of the exception is inconsistent 
with the intention of Congress as subsequently made manifest. ... It follows that arbitra- 
tion of a dispute arising out of a “contract of employment” cannot be required under 


that Title. 


The novelty of the effect given this catch line aside, we conclude that the court 
cannot be supported in its conclusion as to the significance given by it to the line 
without noting that it was in the Code, 1940 edition. Furthermore, the legislative 


*? The case was argued October 2, 1951. Judge McGranery's opinion was filed February 4, 1950; 
Judge Weinfeld’s opinion March 1, 1951. 

78 y92 F.2d at 312-313. 

*° The original Act did have the following catch lines dispersed from top to bottom of Section 
1 on its right-hand margin in the Statutes (43 Stat. Ch. 213, p. 883) as follows: “United States Arbi- 
tration Act.” “Definitions.” “Maritime transactions.” “Commerce.” “Not applicable to employment 
contracts of workers’ (italics supplied). 

But more important still, Section 1 of Title 9 of the U. S. Code, 1940 Edition, carried the same, 
identical catch line. See supra note 1. Judge Hamilton appears to have recognized in the Gatliff Coal 
Co, case, supra note 49 (decided in 1944), that the exception was from the operation of “the title.” 
See his opinion as quoted supra, p. 607. 
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history repeatedly discloses that it was intended that there should be no change in 


the original Act.” 

In holding that collective bargaining agreements between an employer and a 
union of its employees were “contracts of employment” within that term as used in 
the exclusion in Section 1, the court pointed out that Justice Jackson’s opinion in 
]. I. Case Co. v. National Labor Relations Board, was identifying collective bar- 
gaining agreements for a different purpose from that involved here; that, accordingly, 


it was not controlling here; nor, indeed, persuasive. Also, that to apply the Arbitra- 
tion Act to arbitration provisions in collective bargaining agreements, would entail 
undesired interference of the federal bench in the settlement of labor disputes among 
the classes of workers covered by the exclusion in Section 1.5! Said the court in this 


connection :** 


Widespread dissatisfaction with compulson from the federal bench in labor disputes 
during the era in which the statute was passed** was paralleled by the existence of admin- 
istrative rather than judicial machinery for settlement of labor disputes in the case 
of both “classes of workers” specified in Section 1... . For Congress to have included 
in the Arbitration Act judicial intervention in the arbitration of disputes about collective 
bargaining involving these two classes would have created pointless friction in an al- 
ready sensitive area as well as wasteful duplication. It is reasonable, therefore, to believe 
that the avoidance of an undesirable consequence in the field of collective bargaining was 
a principal purpose of excepting contracts of employment from the Act. In these cir- 
cumstances the phrase “contracts of employment” should be construed to include collective 
bargaining agreements. Finally, while the situation existing in cases of seamen and 
railroad employees clarifies the meaning of the statute its terms also include “any other 
classes of workers” in interstate commerce. Such a class is involved here. 


*’ The purpose of the 1947 legislation was declared to be to “Codify and Enact into Positive Law 
Title g of the United States Code, Entitled Arbitration.” It was pointed out by Mr. Robinson who 
introduced the bill (HR. 2084) into the House and by Assistant Attorney General McGregor in a 
letter to the Senate Committee on the Judiciary (SR 664, 80th Congress) that, while the U. S$. Code was 
extremely valuable, its usefulness “was somewhat circumscribed by the fact that it has never been 
enacted into law.” Five separate utles of the Code, including Title 9, were submitted to the Congress 
at the same time and were severally passed as separate titles to give them the status of “positive law.” 
(Compare the Preface to The Code of the Laws, reported supra note 1.) 

During debate on these titles in the House (there was no debate in the Senate), Mr. Robinson was 
repeatedly questioned whether any change in existing law was being made by the five bills. In reply 
Mr. Robinson recurringly answered: “I understand there is no change whatsoever in the law as it 
is written on the books today.” And when referring specifically to the enactment of Title 9, Mr. 
Robinson answered: “This bill makes no change in existing law.” 93 Conc. Rec. 5029, 5043 (1947). 

It is equally clear from this legislative history that the 1947 enactment involved no intent of the 
Congress to resolve the conflict in the circuit courts over the operation of the exclusion of the “contracts 
of employment” in Section 1. As “no change” in the existing law was intended, so was no conflict 
in its application resolved. 

*! This question whether collective bargaining agreements are included in “contracts of employment” 
was deemed open in the third circuit. Said the court in this connection: “Decison that such clusion 
was intended is necessarily implicit in Gatliff Coal Co. v. Cox, supra, and International Union United 
Furniture Workers v. Colonial Hardwood Flooring Co., supra. We did not have occasion to decide the 
issue in Donahue v. Susquehanna Collieries Co. and Watkins v. Hudson Coal Co. cases, supra.” 192 
F.2d at 313. 

“? 192 F.2d at 313-314. Compare re “compulsion from the federal bench” under the Federal Railway 
Labor Act, Delaware & Hudson R. Corp. v. Williams, 129 F.2d 11 (7th Cir. 1942). 

** A footnote at this point by the court sets forth that: “The familiar Norris LaGuardia Act, 47 
Stat. 70 (1932), 29 U. S. C. A. §101, was the national legislative culmination of this dissatisfaction.” 





ARBITRATION UNDER THE UNITED STATEs ARBITRATION Acr 617 


These contradictions and uncertainties as to the law of the Act in the different 
circuits are manifest warnings to employers and unions who may contemplate the 
aid of the United States Arbitration Act in connection with arbitration provisions 
in their collective bargaining agreements. They will find it expedient to consider 
whether in a given case it may best serve their purposes to stipulate their arbitra- 
tion provisions out of the United States Act until a more uniform judicial administra- 
tion of it is determined. 

The review of the foregoing cases indicates that part of this confusion could be 
obviated were Section 3 construed in deference to Section 2 which is the key section 
of the Act in declaring the purpose of the Act as to the arbitration agreements 
qualifying thereunder. The courts, if they will, can readily overcome their over- 
extension of the coverage of Section 3 and accord it its correlative function with 
Sections 4 and 5 in accomplishing the declared purpose of the Act as set down in 
Section 2. 

It likewise lies with the courts to get together in respect to the function and 
content of the limitation of Section 1 relating to the designated “contracts of em- 
ployment.” Once Section 3 (as well as Sections 4 and 5) is properly correlated with 
Section 2 it will be immaterial whether the exclusion in Section 1 is subtracted from 
“commerce” in Section 1 or from the whole Act. As soon as the limitation in 
Section 1 is subtracted, by either device of construction, from Section 2, it will take 
the arbitration provisions in the designated contracts of employment out of the 
declared purpose of that Section and outside Sections 3, 4, 5 and their remedies. 

Shall the content of the exclusion of Section 1 be broadly or narrowly construed ? 
Shall collective bargaining agreements between an employer and a union of em- 


ployees who are seamen, railroad employees, or any other class of workers engaged 


in foreign or interstate commerce, be identified as “contracts of employment” of 
those seamen, railroad employees, or other class of workers engaged in foreign or 
interstate commerce? 

In considering these questions it is of dubious aid to accept Judge Parker’s sug- 
gestion as voiced in the United Furniture Workers case, that the Congress “was steer- 
ing clear of compulsory arbitration of labor disputes.” The term “compulsory arbitra- 
ticn” is quite remote from the arbitral process predicated upon an agreement of the 
parties to arbitrate their controversies before arbitrators whom they shall appoint.** 
It is equally unfortunate to analogize the issue of making irrevocable and specifically 
enforceable arbitration provisions in contracts of empioyment to the issue of specific 
performance of employment contracts themselves—which the courts are reluctant to 
grant. To accord irrevocability and specific enforceability to arbitration provisions 
in such contracts does not involve specific performance of the employment contract 
either on the part of the employer as to hiring or as to the employee as to working. 


** Concerning the identity of “compulsory arbitration,” see Wolff Packing Co. v. Industrial Court, 
267 U. S. 552 (1924); Van Riper v. Traffic Tel. Workers’ Fed. of New Jersey, 2 N. J. 335, 66 A.2d 
616 (1949); New Jersey Bell Tel. Co. v. Communications Workers, 5 N. J. 354, 75 A.2d 721 (1950). 
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Only when an award is rendered which requires the employer to hire or the em- 
ployee to work will an issue of specific performance of the employment contract 
emerge and then may the courts readily and properly exercise their equitable dis- 
cretion to refuse specific enforcement of the award. 

When the United States Act was enacted in 1925 labor unions and employer 
groups had varying views as to the feasibility of arbitration of labor controversies. 
Some favored the enactment of a state arbitration statute like the New York Arbi- 
tration Law of 1920; some did not. Sometimes one or the other, or both groups, 
entered no appearance for or against a pending bill looking to such an act. The 
New York law of 1920 contained no such limitation as Section 1 of the United States 
Act. Some of the other state arbitration statutes contain some such limitation; others 
do not, as pointed out s#pra note 47. In short, when the United States Act was 
enacted there was no general, nor national, consensus among either labor unions or 


employer groups for or against an arbitration statute like it being made applicable 


or inapplicable to employment contracts or to collective contracts between an em- 
ployer and a union of his employees. Indeed, the principal impetus for these earlier 
arbitration statutes was to facilitate “commercial arbitration” (i.e., the arbitration of 
controversies arising out of general commercial contracts). It also will be recalled 
that when the United States Act became law the modern collective bargaining 
agreement had not gained its present identity or legal status and had not come to 
embrace the functions which attend it today in the field of industrial relations. By 
the same token the individual's “employment contract” had not become so subordi- 
nated to the general agreement. 

Absent more driving, positive background to give the limitation of Section 1 
a comprehensive prohibitive role one finds it reasonable to accept Judge McGranery’s 
observations upon the development of national policy favoring the enforcement of 
collective bargaining agreements through judicial and quasi-judicial process rather 
than by economic force, and that policy will be best served by according arbitration 
provisions therein recognition under the Act if they otherwise qualify under the 
Act, including Section 2. 

It remains to note these further considerations concerning the foregoing ex- 
clusion in Section 1. (1) It does not cover “contracts of employment” of all em- 
ployees—instead, it names only “seamen, railroad employees, or any other class of 
workers engaged in foreign or interstate commerce” (italics supplied). Absent the 
involvement of employees designated in the exclusion there is no occasion to de- 
termine the scope or operation of the exclusion as such. (2) Granting that a col- 
lective bargaining agreement between an employer and a union of his employees 
who are of one of the foregoing classes (“seamen, railroad employees, or any other 
class of workers engaged in foreign or interstate commerce”) is held to be outside 
the exclusion of Section 1 as not being a “contract of employment” as contemplated 
by the exclusion, it seems quite clear that since the employees are engaged either in 
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foreign or in interstate commerce or within the jurisdiction of admiralty, the col- 
lective bargaining agreement may qualify either as a “maritime transaction,” or if 
not, as a “contract evidencing a transaction involving commerce” so that the arbitra- 
tion provision therein would qualify under Section 2. (3) Given either a “contract 
of employment” or a collective bargaining agreement between an employer and a 
union of his employees who are outside the categories designated in the exclusion 
(“seamen, railroad employees, or any other class of workers engaged in foreign or in- 
terstate commerce’) it seems clear that it will not plausibly fit into the Act either 
as a “maritime transaction” or “commerce” and that an arbitration provision therein 
will not qualify under Section 2. 


V 


CONCERNING ARBITRATION Provisions DesiGNATING WHERE ARBITRATIONS 
SuHatt Be Hexp 

Two general questions have been raised in the federal courts with respect to 
arbitration provisions which designate a place in a foreign country or in a state 
where arbitrations thereunder shall be held. They are as follows: (1) If the arbitra- 
tion provision otherwise qualifies under the Act (Section 2) will such designation 
disqualify the arbitration provision from any or all of the remedies of Sections 3, 
4, 5, or 8 of the Act? (2) Will the courts, in their discretion, disregard the designa- 
tion and order the arbitration to be held within the district of the court’s jurisdiction? 
Diversities and contradictions in the law of the Act again appear. 


&5 


Two district courts, in admiralty proceedings,’ denied, it seems, both a stay and 
order to arbitrate because the arbitration provisions called for arbitration in London. 

These courts voiced the opinion that the United States Act does not authorize 
any court of the United States to apply the Act to an arbitration agreement which 
stipulates for foreign arbitrations. This opinion was based chiefly upon one sentence 


of Section 4 of the Act. That Section provides motion proceedings to obtain a 


general order against a recalcitrant party to proceed to arbitration in compliance with 


the agreement. The particular sentence of the Section which was deemed controlling 
in these cases, together with the sentence immediately preceding it, reads as follows: 


The court shall hear the parties, and upon being satisfied that the making of the agree- 
ment for arbitration or the failure to comply therewith is not in issue, the court shall make 
an order directing the parties to proceed to arbitration in accordance with the terms of the 
agreement. The hearing and proceedings under such agreement shall be within the 
district in which the petition for an order directing such arbitration is filed (italics sup- 


plied). 
The succeeding sentences of the Section provide for the trial of the making of 
the arbitration agreement and the alleged default thereunder when these matters 


*® The Silverbrook, 15 F.2d 144 (E. D. La. 1927); The Beechwood, 35 F.2d 41 (S. D. N. Y. 
1929). 
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(or either of them) are put in issue, and when the making of the agreement and 


the alleged default are found, 


the court shall make an order summarily directing the parties to proceed with the arbi- 
tration in accordance with the terms thereof (italics supplied). 


Section 8 of the Act, which also was involved in the foregoing cases, provides as 
fo) 5 I 
follows: 


§8. If the basis of jurisdiction be a cause of action otherwise justiciable in admirality, then, 
notwithstanding anything herein to the contrary, the party claiming to be aggrieved may 
begin his proceeding hereunder by libel and seizure of the vessel or other property of the 
other party according to the usual course of admiralty proceedings, and the court shall 
then have jurisdiction to direct the parties to proceed with the arbitration and shall retain 
jurisdiction to enter its decree upon the award (italics supplied). 


In The Silverbrook, the first of the foregoing cases, the court observed generally 
that™® 


the act seems to contemplate only such arbitration agreements as would be or could be 
carried out in the United States, within the jurisdiction of and under the control and 
orders of the United States Courts... . 


After reviewing the several sections of the statute the court elaborated upon this 
view as follows:** 


The courts of the United States are of limited jurisdiction, being confined to the specific 
grants thereof by Congress. Although the basis of jurisdiction in this case is a cause of 
action otherwise justiciable in admiralty, and begun by a libel and seizure of a vessel 
according to the usual course of admiralty proceedings, and therefore of the class con- 
templated by section 8 of the United States Arbitration Act, this court is without juris- 
diction to direct the parties to proceed to arbitration as required by the concluding clause 
of that section, because the place and manner of arbitration prescribed by the terms of the 
contract are beyond the jurisdiction of this court, since the hearings and proceedings there- 
under cannot be held conformable to the terms of this statute, and particularly to section 
4, which requires the arbitration to proceed within the district in which the petition for 
an order directing such arbitrations was filed. This court cannot direct and otherwise 
supervise and conclude an arbitration to be held in London, or assume to vacate, modify, 
or correct any award that might be made there, or, indeed anywhere, except within this 
district, nor has it power as a court of admiralty to arbitrarily reform, or modify the terms 
of the contract by ordering an arbitration elsewhere or otherwise than agreed upon by the 
parties. 

It is difficult indeed to subscribe to these rulings. Although the arbitration pro- 
vision otherwise qualifies under the Act (Section 2), the parties’ stipulation of the 
place of arbitration outside the jurisdiction of the court—in these cases, in London— 
apparently disqualifies the agreement from the whole Act. The Act comprehends 
arbitration provisions in “maritime transactions” and in contracts evidencing trans- 
actions involving “commerce.” The place of arbitration is likely to assume consider- 


*° 18 F.2d at 146 (italics supplied). 
“" Id. at 147 (italics supplied). 
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able importance to the parties to such transactions and commerce, and it is not to be 
expected that the parties will always fix the place in the United States. Accordingly, 
it seems, there should be required more compelling reasons than were advanced in 
the foregoing cases, to render the whole Act inapplicable because the parties desig- 
nate the place of arbitration in a foreign country. 

By Section 3 of the Act a stay of trial shall be granted “until such arbitration 
has been had in accordance with the terms of the agreement” (italics supplied). 
None of the difficulties envisaged in the two foregoing cases seems to present any 
real obstacle against applying Section 3. A conforming order is readily drawn and 
entered, and will be equally effective upon the suit or action in the court whether 
the arbitration is to be held abroad or at home. 

In a subsequent decision in the District Court for the Southern District of New 
York stay was granted in admiralty proceedings pursuant to Section 3 on an arbitra- 
tion provision calling for arbitration in London.** Said District Judge Patterson :*” 


The fact that the arbitration agreed upon in the charter party is to be held in a foreign 
country does not prejudice the owner’s right to a stay of proceedings in this court. 


Absent special “equitable considerations” of hardship, it seems clear that the 
remedies of Sections 4, 5, and 8 of the Act, like that of Section 3, should be accorded 
arbitration provisions, notwithstanding a foreign place of arbitration is stipulated. 
As we have pointed out above, a stay under Section 3, alone, leads to frustration and 
uncertainty of any arbitration being accomplished. 

While, as a matter of technical interpretation of Section 4 with its own special 
language as contained in the foregoing sentence, the question is not beyond doubt, 
only modest “new orientation” will, we believe, support our conclusion. 


** The Quarrington Court, 25 F. Supp. 665 (S. D. N. Y. 1938). Accord, International Refugee 
Organization v. Republic S$. S. Corp., 93 F. Supp. 798 (D. Md. 1950). Judge Patterson made no 
mention of The Beechwood, supra note 85. The order of stay in The Quarrington Court was reversed 
on appeal, but not because of the provision for arbitration in London. Indeed, it was indicated by the 
court of appeals that, absent other controlling considerations, the order of stay would have been 
proper. The Quarrington Court, 102 F.2d g16 (2d Cir. 1939). 

The denial of stay in The Silverbrook, supra note 85 had been criticized earlier in Danielsen v. 
Entre Rios Rys. Co, 22 F.2d 326, 327 (D. Md., 1927): “Such a holding seems erroneous under the 
broad language of section 3, granting that section 4... of the act limits the jurisdiction of the court 
to order arbitration in connection with agreements performable within the United States.” 

Danielsen v. Entre Rios Rys. Co. supra, and The Fredensbro, 18 F.2d 983 (E. D. La. 1927), involved 
libels in admiralty; the charter parties upon which the proceedings were based contained arbitration 
provisions calling for arbitrations in London. Exceptions to the jurisdiction of the court, including 
one based on the arbitration provision, were overruled. There were no rulings pertinent to the question 
at hand upon the applicability of Sections 3, 4, 5, or 8 of the Act. As a matter of pleading it may be 
conceded that an arbitration provision does not go to the jurisdiction of the court; and especially is this 
so in admiralty proceedings involving Section 8. See American Sugar Refining Co. v. Anaconda, 
138 F.2d 765 (5th Cir. 1943), aff'd, 322 U. S. 42 (1944); Karno Smith Co. v. School District of City 
of Scranton, 44 F. Supp. 860 (M.D. Pa. 1942). Application should be made for an order for stay of 
trial under Section 3 or for the proper order under the other sections. Compare Evans v. Hudson Coal 
Co., 165 F.2d 970 (3d Cir. 1948). 

Concerning The Volsino, 32 F.2d 357 (E. D. N. Y. 1929), another case in this earlier group, see 
supra note 1. 

**25 F. Supp. at 666. He cited Shanferoke Coal & Supply Co. v. Westchester Service Corp., 
293 U. S. 449 (1935), which is considered below. 
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Section 4 embraces enforcement orders in two situations as follows. (1) When the 
making of the agreement for arbitration and the alleged default of the defending 
party are not put in issue; and (2) when these matters (or either of them) are put 
in issue and after the preliminary trial, are found in favor of the moving party. 
The troublesome sentence prescribing that the arbitral hearing and_ proceedings 
under the arbitration provision “shall be held within the district in which the petition 
for an order directing such arbitration 1s filed,” appears only in succession to the 
provision for the first foregoing order (it is not included in the text of Section 5, 
nor of Section 8). Provisions governing the granting of both orders repeat the 
very same text, namely, “the court shall make an order summarily directing the 


parties to proceed with the arbitration 1m accordance with the terms thereof” (italics 


supplied). 

The position of the troublesome sentence is somewhat awkward if it were in- 
tended to apply to both orders under Section 4, #.e., an order to arbitrate whether 
without, or after, the prescribed trial of issues as to the making of the arbitration 
agreement or the default. Granting that the awkwardness could be ameliorated by 
repeating it to cover both orders or by translating it to the end of the Section so as 
to apply to both orders, it would not displace the twice repeated text of that Section 
that orders thereunder shall direct the parties to proceed to arbitration “tn accordance 
with the terms of the agreement.” 

In short, the position of the troublesome sentence is not so commanding that it 
should be held to nullify both positive provisions of the same Section that the order 
to proceed shall issue “tn accordance with the terms’ of the clause. It seems more 
reasonable to take the position that while Section 4 with the foregoing troublesome 
sentence (that the arbitration hearing and proceedings “shall be held within the 
district in which the petition for an order directing such arbitration is filed”) should 
be construed as applying to an arbitration which is held under either of the fore- 
going orders for arbitration, it should so apply only when there 1s occasion for such 
provision to be effective, namely, when the arbitration agreement does not spectfy 
another place (outside the district) where the arbitration shall be held. These con- 
clusions would likewise facilitate the administration of Sections 5 and 8 of the Act.”° 

With respect to the last clause in Section 8, which provides that the court shall 
have jurisdiction “to direct the parties to proceed with the arbitration and shall retain 
jurisdiction to enter its decree upon the award,” it is easier to regard it as enabling, 

*° In the Senate hear?ngs upon the original bill it is indicated that the foregoing sentence of Section 
4 was conceived and added to the bill so that “it is not permissible to drag a man across the country 
to arbitrate.” 66 Conc. Rec. 2761 (1925). 

While this slogan might have some appeal in behalf of the “underdog,” it is impossible to identify 
in advance who will be dragging whom to arbitration and it seems rough indeed to deny absolutely 
the power and privilege of competent parties to contract where their arbitrations shall take place. We 
believe that it is more plausible in proceedings under Sections 4, 5, and 8 to honor the agreement of 
the parties if they fix a place for their arbitrations unless and until substantial inconvenience and in- 
justices are made to appear. If no place of arbitration is designated or if the place designated is to be 


disregarded for cause, it seems equally clear that the hearing is properly ordered within the district of 
the federal district court having jurisdiction and venue as prescribed in the U. S.C. §§1391 and 1404(a). 
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and inclusive of an arbitration had and award rendered in a foreign arbitration, than 
as being restrictive and applicable only to an arbitration which is conducted within 
the district in which the libel and the petition for the order to proceed are filed.” 

We now turn to the decisions under the Act dealing with an arbitration provision 
calling for arbitration within or outside the district of the federal court but in a 
designated state of the United States. Will the view of the foregoing courts relating 
to arbitration provisions fixing arbitration in a foreign country be equally applicable ? 
And suppose that the arbitration statute of the state is of the same general pattern as 
the United States Act, and further that the arbitration provision may qualify there- 
under? 

The Court of Appeals for the Ninth Circuit has considered this general problem 
in two cases which were brought in a federal district court for a district of California. 
In the first, California Prune & Apricot Growers’ Ass'n v. Catz American Co. 
the arbitration provision called for arbitration of disputes arising out of a contract to 
buy and sell prunes before the Dried Fruit Association of California. The petitioner 
(appellee) contracted to buy appellant’s entire stock of 1926 California prunes. 
Controversy arose and the buyer, a New York corporation, petitioned for an order 
against the seller, a California corporation, to proceed with arbitration. The pe- 
titioner invoked the jurisdiction of the district court on the ground of diversity of 
citizenship of the parties. The district court granted the petition and ordered the 
parties to proceed to arbitrate according to the terms of the arbitration provision. 
The court of appeals reversed. The issue, as reported by the court of appeals, was 
whether the district court had jurisdiction to order arbitration in accord with the 
California arbitration statute. Why this was made the issue is not entirely clear, ex- 


"' The suggestion in The Silverbrook, supra note 85, that the court could not take jurisdiction to 
accord the remedies of Sections 3 or 4 of the Act with respect to the foreign arbitration “since the 
hearing and proceedings thereunder cannot be held conformable to the terms of the statute,” (18 F.2d 
at 147) does not appear to have sufficient basis to support the court's ruling. Indeed, it is not clear 
what the court meant, if more than that the arbitration hearing would not proceed conformably to the 
statute within the district in which the petition is filed if it were had in London. Otherwise the foreign 
hearing and award could follow the statute. Whether the hearing (or the award) shall have conformed 
to the statute in the given case would be open to challenge and determination were the statute ever 
invoked to enforce or vacate an award rendered therein. 

That the court could not, as was said in The Silverbrook (187 F.2d at 147), “direct and otherwise 
supervise and conclude an arbitration to be held in London” may be conceded, but neither could it, nor 
would it, do so if the arbitration were to be held within the district. The court is not expected, nor 
authorized, to “‘supervise” or “conclude” the arbitration. 

Nor does it scem material, though voiced in The Silverbrook, that the court could not “assume to 
vacate, modify or correct any award that might be made there [in London]. 18 F.2d at 147. These 
considerations are more remote and speculative than the court seemed to indicate. Whether there will 
be cause under the Act to vacate or to modify or correct will depend upon what happens in the pro- 
ceedings and in rendering the award. It seems clear that the court would retain jurisdiction after an 
order entered pursuant to cither Section 3, 4, 5, or 8, sufficient at least to receive a motion to confirm 
an award under Section 9, or to vacate an award under Section 10, or to modify or correct under 
Section 11. Section 8 seems particularly clear on this point. See, in this connection, The Gerald A. 
Fagan, 49 F.2d 215 (2d Cir. 1931). 

**60 F.2d 788 (oth Cir. 1932). Compare Pacific Indemnity Co. v. Ins. Co. No. America, 25 F.2d 
930 (gth Cir. 1928) in which stay of trial was granted relying upon the California arbitration statute. 
No reference was made, however, to the matter now under consideration. 
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cept that the parties argued the case on that basis and the appellee sought to sustain 
the order by the district court on the basis that the federal court in this diversity case 
should accord it the same relief as it would be entitled to under the state statute. 
Perhaps the petitioner (appellee) feared that the contract containing the arbitration 
provision did not, on the facts, constitute a contract evidencing a transaction in- 
volving “commerce” as required in Section 2 of the United States Act and that, 
therefore, the arbitration provision did not qualify under that Act. Otherwise, it 
seems, the petitioner (appellee) should have invoked the United States Act and 
sought the very order which, apparently, the district court granted, namely, that 
the arbitration proceed in accordance with the terms of the arbitration provision. 
Under such order, it seems clear that the arbitration proceedings and the rendering 
of the award should follow the United States Act (not the California Act if and as 
it differs from the United States Act with respect to these matters) to qualify the 
award for confirmation and enforcement under Section 9 of the Act. 

The court of appeals in deciding the issue as presented commented as follows:** 


The act [of California] itself discloses that it was the intention of the Legislature to pro- 
vide a procedure peculiarly adaptable to the state courts of California; and in view of 
many of the provisions of the act, it would be difficult if not impossible to harmonize it 
with the federal law and procedure. 


The court also added: 
The law that controls in the matter of the remedy is the law of the forum, and no other. 


The federal courts are without jurisdiction or power to enforce a purely remedial or pro- 
cedural state law. 


The subsequent case, Hudson Lumber Co. v. United States Plywood Corp.®* 
involved an action for declaratory ruling as to the interpretation of a contract be- 
tween the parties. It was brought originally in a California state court and was re- 
moved by the defendant to a federal district court for a district of California. Appli- 
cation for stay was made by defendant relying upon Section 3 of the United States 
Act. What was the basis upon which jurisdiction of the federal court was invoked, 
whether on diversity of citizenship, or otherwise, does not appear, nor does it appear 
how the arbitration provision qualified under the Act (Section 2). These matters 
were not put in issue nor considered by the court. The arbitration provision in the 
contract provided that disputes arising thereunder “shall be submitted to arbitration 
in the State of California pursuant to the Rules of the American Arbitration Asso- 
ciation. ..."*° Held, that stay of trial was properly granted. No question was raised, 
nor was any considered by the court, concerning the significance or effect of the 
foregoing provision that arbitration should be in the state of California.*® 

** 60 F.2d at 790. 

** 81 F.2d 929 (gth Cir. 1950). 

°° Id. at 930. 


“° The Gerald A. Fagan, 49 F.2d 215 (2d Cir. 1931) involved a libel in admiralty in rem and in 
personam and alleged breach by ship owner of a contract to supply canal tonnage to charterer. It was 





ARBITRATION UNDER THE UNITED STATES ARBITRATION AC1 625 


In the second circuit in Shanferoke Coal & Supply Corp. v. Westchester Service 
Corp.’ plaintiff seller, a Delaware corporation, sued the buyer, a New York corpora- 
tion, in the federal District Court for the Southern District of New York to recover 
damages for alleged breach of the contract. The contract contained an arbitration 
provision which stipulated that if an arbitration shall fail for any reason “either 
party may apply to the Supreme Court of the State of New York for an order com- 
pelling the specific performance of the arbitration agreement in accordance with 
the arbitration laws of the State of New York.” 

The defendant invoked the enforcement of this provision by an application for 
stay under Section 3 of the United States Act. The district court denied the motion 
on the ground that the terms of the arbitration provision confined the parties to an 
arbitration “in the Supreme Court of New York” and that a stay would involve 
such superintendence as the district court was unfitted to undertake. The order 
denying stay was reversed by the court of appeals. 

Judge Learned Hand voiced doubt as to the district judge’s view that the 
arbitration provision necessarily limited the parties to an arbitration “in the state 


court” as follows:*° 


We do not find it necessary to decide whether the arbitration clause at bar was limited to 
a proceeding in the state court. While it is certainly possible to read the language only as 
an addition, redundant because already provided by law, and as not intended to prevent 
arbitration elsewhere, we are content to treat it as exclusive, as the judge did. 


Notwithstanding, therefore, that the arbitration provision may have been in- 
tended to restrict its enforcement to the New York courts the district court was 
authorized and required to order the stay. 

In support of the ruling of the court of appeals, Judge Hand noted that Section 3 
“specifically provides for a stay, and we have only to decide whether it covers the 
situation; that is whether the arbitration must be in a federal court.” (Just what the 
district judge and Judge Hand, respectively, may have meant by the arbitration being 


instituted in the District Court for the Southern District of New York. The contract contained an 
arbitration provision calling for arbitrations thereunder to be “before the Committee on Grain of the 
New York Produce Exchange.” Without giving attention to the point now under consideration the 
district court ordered arbitration and thereafter entered final decree in admiralty confirming the award 
rendered in the arbitration. This decree was entered in reliance upon Section 8 of the Act and was 
affirmed by the court of appeals. 

In Petition of Pahlberg, 131 F.2d 968 (2d Cir. 1942) charterers instituted libel in admiralty in 
the District Court for the Southern District of New York against ship owners to recover damages fot 
alleged breach of agreement to charter. The charter party contained a provision for arbitration “to be 
referred to three persons at New York.”’ Motion by the owners under Section 4 to order the charterers 
to proceed to arbitration and to appoint their arbitrator as agreed in the provision was granted by 
the district court, 43 F. Supp. 761 (S. D. N. Y. 1942). The order was affirmed on appeal by the 
court of appeals. The point now under consideration was not discussed. Like holding was made 
in Stathatos v. Arnold Bernstein Corp., 87 F. Supp. 1007 (S. D. N. Y. 1950) (arbitration provision 
that controversies “be referred to three persons in the City of New York”). See also Arnold Bernstein 
Shipping Co. v. Tidewater Commercial Co., 84 F. Supp. 948 (D. Md. 1949); Goldbill Trading & Ship 
Co. v. Caribbean Ship Co., 56 F. Supp. 31 (S. D. N. Y. 1944). 

*7 90 F.2d 297 (ad Cir. 1934). 

°8 Id. at 298. 
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“in the Supreme Court of New York” or “in a federal court,” is not clear.) Judge 
Hand concluded :*® “We can see no reason for a limited construction, and conclude 
that section 3 authorizes a stay even though the arbitration must take place beyond 


the jurisdiction of the court.” 
Before coming to this conclusion, and, apparently in deciding whether the 


Section “covers the situation,’ he observed :'”” 


The decisions in the District courts are divided. The Silverbrook (D. C.) 18 F.2d 144, 
The Fredensbro (D. C.) 18 F.2d 983, and the Beechwood (D. C.) 35 F.2d 41, take the 
view of the judge below; Danielsen v. Entre Rios Rys. Co. (D. C.) 22 F.2d 326, and The 
Volsinio (D. C.) 32 F.2d 357 (semble), are contra.!°' So too is In re Interocean Food 
Products, Inc. v. York Mercantile Co., 206 App. Div. 426, 201 N. Y. S. 536.10" 


Although only the order denying a stay under Section 3 was in issue on the 
appeal, Judge Hand did add that on the basis of the foregoing view of the district 
court judge (conceded for purposes of the decision on appeal) that the arbitration 
provision restricted the parties to an arbitration in the supreme court of New York 
the district court could not “enforce the clause specifically” citing California Prune 
& Apricot Growers’ Ass'n. 

In ruling upon the precise matter in issue, namely, that stay of trial was proper 
pursuant to Section 3, Judge Hand denied the validity of the district judge’s view 
that to order the stay would require superintendence beyond the competence of the 
district court. He conceded that “it may from time to time be necessary for the 
court where the action is pending to consider how far he [the defendant obtaining 
the stay] has continued to perform. Even so, the superintendence involved is not 
beyond the compass of a court of equity... .” 

The Shanferoke case went to the Supreme Court on certiorari for review of the 
foregoing decision of the court of appeals. The decision was affirmed. The Supreme 
Court observed that the matter at issue before the courts below and before it con- 
cerned only the validity of a stay under Section 3 and did not concern any ques- 
tions of “specific enforcement” of the arbitration provision otherwise. Said the 
Court: 


The contract does not in terms prohibit proceedings in the federal court. Whether it 
should be construed so as to exclude the bringing of a suit in the federal court to 


*° Ibid. 109 Ibid. 

2°. That we have difficulty with Judge Hand's alignment of the decisions in the cases cited, see, 
supra note 88. 

*°2 Supreme court decisions in New York are in accord that an out-of-state arbitration will not be 
ordered, but that a stay of trial will be. The court of appeals has not ruled upon these questions.. The 
supreme court of Pennsylvania has ordered the out-of-state arbitration (Nippon Ki-Ito Kaisha, Lt'd v. 
Ewing-Thomas Corp., 313 Pa. 442, 170 Atl. 286 (1934), and so has the Essex County Court (New 
Jersey). In re California Lima Bean Growers Ass'n, 9 N. J. Misc. 362, 154 Atl. 532 (1931). See also 
Rosenthal v. Berman, 14 N. J. Super. 348, 82 A 2d. 455 (1951), Sturges and Ives, Some Confusing 
Matters Relating to Arbitration in Pennsylvania, 99 U. or Pa. L. Rev. 727, 757 (1951). 

*°8 Shanferoke Coal & Supply Corp. v. Westchester Service Corp., 293 U. S. 449, 452 (1935). That 
we have difficulty in identifying orders of stay under Section 3 as substantially different from “specific 
performance” orders under Sections 4, 5, or 8, see, supra, note 43. 
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compel specific performance of the agreement to arbitrate, we have no occasion to decide. 
For the District Court was not asked, in the proceedings now under review, to compel 
specific performance. The motion was to stay the action until arbitration shall have been 
had; and the direction of the Court of Appeals was limited to granting a stay. 

Notwithstanding this particularization of the issue to be decided in this case, 
namely, that it related only to a stay of trial and not to “specific performance” of 
the arbitration agreement, the Supreme Court did go on to observe as follows: “We 
think the Court of Appeals was clearly right in concluding that there is no reason 
to imply that the power to grant a stay is conditioned upon the existence of power 
to compel arbitration in accordance with §4 of the Act.” Why this was deemed 
pertinent in light of the foregoing statement of the limitation of the matter on review 
is not clear. Is it to be inferred that the Supreme Court intended to indicate that 
orders under Sections 4, 5, or 8 would have been beyond the jurisdiction of the district 
court in such a case as did Judge Hand? The statement as made seems not to have 
been at all necessary to the disposition of the cause in issue before the Court. 

In a footnote to the last quoted statement of the Supreme Court the following 
was appended :1"* 


In the lower federal courts there has been some difference of opinion as to whether a stay 
should be granted when the court is not in a position to compel arbitration. 


The Court cited the following cases to this statement:’” 


Compare Danielsen v. Entre Rios Ry. Co., 22 F.2d 326, 328, with The Silverbrook, 18 
F.2d 144. See, too, The Beechwood, 35 F.2d 41; The Volsinio, 32 F.2d 357, 358; Ex 
parte De Simon, 36 F.2d 773; The Fredensbro, 18 F.2d 983.1°° Interpretations of the 
English arbitration statutes are in accord with the view adopted here. [Citing British 
cases. | 

We have difficulty in finding from this review of the decisions any substantial 
basis under the Act for denying remedies under Sections 4, 5, or 8 because the parties 
have stipulated that the arbitration shall be held in a foreign place or elsewhere out- 
side the district of the Court. The Act, we submit, preponderates in text to require 
that such arbitration provisions (otherwise qualifying under the Act) shall, to the 
extent of the powers of the courts of the United States, be ordered enforced “in 
accordance with the terms” of the provisions. Difficulties of supervision or control 
over the arbitration are not real because supervision or control is not authorized or 


required under the Act even when the arbitration is had within the district over 


which the court has jurisdiction. 

But suppose that the out-of-state arbitration is stipulated and that jurisdiction 
under the Act to order performance under Sections 4, 5, or 8 “in accordance with 
the terms” of the provision is settled. Will the foreign or out-of-state arbitration be 
ordered without question as to the reasonableness of the order? It seems fair to 


aOR TE: at 453. 198 Thid. 
*°6 That we have difficulty with this alignment of the cases (as we did with that of Judge Hand, 
supra note 101) see, supra note 88. 
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conclude that the court, in hearing applications under those Sections should, in so 
far as they relate to the fixing of the place of arbitration, temper or deny the appli- 
cation when substantial and undue hardship to a party, which was not reasonably 
anticipated when the agreement was made, is made to appear by clear and substantial 
evidence. Indeed, we submit that the same consideration with respect to such 
arbitration provisions on that question should be deemed pertinent upon an appli- 
cation for order of stay of trial under Section 3.'°* 

Such a ruling may have been involved in a case before the Court of Appeals of 
the Ninth Circuit. In Continental Grain Co. v. Dant & Russell, Inc.’°* the court of 
appeals affirmed an order of the District Court for the District of Oregon, which 
ordered arbitration within the district notwithstanding the arbitration provision 
called for arbitrations by three arbitrators in New York. The application was initi- 
ated in admiralty; the arbitration provision was in a charter party; the petitioner in- 
voked both Sections 4 and 5 of the Act to gain the court’s general order to arbitrate 
and order that the defending party appoint its arbitrator pursuant to the arbitration 
provision. The defending party opposed the petition on grounds to the effect that 
its place of business was in Oregon, its witnesses were there, and petitioner had a 
place of business in Oregon; he alleged his willingness to arbitrate in Oregon but not 
in New York. The district court ordered that the arbitration proceed in Oregon. 
Petitioner appealed from the order. The court of appeals relied upon the sentence 


in Section 4, heretofore considered troublesome, as follows: 


In the statute [Section 4] the clause under consideration with reference to the place of 
arbitration is in the form of a proviso reading as follows: “. . . the court shall make 
an order directing the parties to proceed to arbitration in accordance with the terms of 
the agreement: Provided, That the hearing and proceedings under such agreement shall 
be within the district in which the petition for an order directing such arbitration is filed.” 


The court concluded as follows :1!° 


The appellant challenges the right of the court to order the arbitration within the district 
of Oregon because such an order does not conform to the agreement of the parties for an 
arbitration in New York. ... The Appellant, having invoked the jurisdiction of the 
United States District Court for Oregon is hardly in a position to complain that it has 
exercised that jurisdiction in accordance with the statute giving it jurisdiction. 


In so far as the court relied only upon the troublesome sentence of Section 4 
to derive the foregoing decision, our foregoing considerations lead us to question its 
validity. In so far as it was prompted by considerations of unforeseen hardship to 


7 See supra note 43. 

When a place of arbitration is stipulated in an agreement of submission of a controversy already 
existing between the parties (as distinguished from a provision to arbitrate disputes arising in the future) 
it seems clear that substantial and undue hardship for the purpose now under consideration would be 
very difficult to establish. 

8 118 F.2d 967 (goth Cir. 1941). 

1° Td. at 968-969. 

7d, at 969. This ruling appears to run counter to the suggestion of the court in The Silverbrook, 
supra note 85, and quoted at p. 620 supra. 
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the defending party and correlative want of prejudice to the petitioner, we believe 

that the result should be sustained. There should, of course, be adequate balancing 

of the hardship and prejudice to the respective parties in determining whether or 

not their stipulation as to the place of arbitration shall be disregarded. The items 

urged by the defending party are suggestive, but the record of the case on this 

matter is scarcely adequate to judge their merit in the particular case. 
ConcLusioNns 

We believe that the Act would be made to serve its purpose best if the courts 
of the different circuits would get together in uniform regard for the controlling 
effect of Section 2 of the Act. While this would limit the applicability of the Act, 
let its extension be determined and accomplished by legislative amendment. Di- 
versities and contradictions in the different circuits concerning what arbitration 
agreements may qualify under the Act for the various remedies of Sections 3, 4, 5, 
and 8 render the Act least useful to parties who may consider the use of arbitration 
agreements and arbitrations under it. We also believe that District Judges Mc- 
Granery and Weinfeld have been more realistic than their brethren by identifying 
collective bargaining agreements out of “contracts of employment” as the latter term 
is used in the exclusion in Section 1. 

Arbitration statutes like the United States Act with provisions making qualifying 
arbitration agreements irrevocable and enforceable are, as pointed out above, effective 
to overcome common law revocability and non-enforceability. If parties wish to 
stipulate that the statute shall not apply to their arbitration agreements and arbitra- 
tions they may do so and engage common law. On the other hand, they are unable 
effectively to stipulate irrevocability and enforceability at common law. The statute 
provides the alternative—a freedom of choice as the parties shall agree. To facilitate 
this choice by the parties we believe that the United States Act should be extended 


by legislative amendment to cover arbitration agreements and controversies beyond 


those presently covered in Section 2 as we have suggested above. In furtherance of 
this end we submit that Section 1 should be repealed and that Section 2 should be 
amended to remove its reference to and dependence upon the definitions now in 
Section 1. It also would be well, we submit, to amend Section 4 by eliminating the 
troublesome sentence discussed above. Clarity also could be added to several other 
sections by further refinement in draftsmanship. 
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